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QUESTIONS PRESENTED

1. Does an arrest that occurs in violation of state law also violate the Fourth Amendment to the
United States Constitution, thus triggering the exclusivity rule?

2. Does the Sixth Amendment permit a state to deny a defendant, who is competent to stand
trial, the right to proceed pro se in that trial?

STATEMENT OF JURISDICTION
The jurisdiction of this Court is invoked pursuant to 28 U.S.C. § 1257(a) (2000).
SETONIA STATUTORY PROVISIONS

1. SetoniaCode8462-301( C) provides, in pertinent part,
suspended is a Class 1 misdemeanor.lI

2. SetoniaCode819.2-74 provides —(A)(1l) Wheneintheg any pe
ff

custody of an arresting officer foranyviolat i on commi tted in such o |
of fense is a violation of .. any provision of
for which a summons may be issued.. the arres
of such personanissueasummons ..Upon the giving of such per

to appear at such time and place, the officer shall forthwith release him from custody.
However if such person shall fail or refuse to discontinue the unlawful act, the officer may
proceed with an arrest according to the provisions of 19.2 —82.Il
STATEMENT OF THE CASE
On December 10, 2006, Setonia Deputies conducted a valid traffic stop of Petitioner, Mr.
Beauregard Duke, (hereinafter Mr. Duke). (R. at 2) During the course of the stop, it was
discovered that Mr. Duke was driving on a suspended license, a Class 1 misdemeanor as defined
by Setonia Code 46.2-301(C). (R. at 3)
Subsequently, Mr. Duke was placed under arrest, handcuffed, and was read and
understood his Miranda rights. (R.at3) Thear r est i ng of fi cers then ask

consent to search his nearby motel room, Mr. Duke obliged, and signed a written consent to

search form, within 15 minutes of the initial stop. (R. at 3)



Upon arrival at the motel, some 45 minutes later, the arresting officers realized that due
toa —mi scomihuMr caDu&er had not been(Rsat8adeched in
was then searched, yielding a .45 caliber handgun, a quantity of crack cocaine, and $600 cash.
(R. at 3) The search of the motel room, yielded no contraband. (R. at 3) As a result of this arrest
Mr. Duke was charged with driving on a suspended license, a Class 1 misdemeanor, as well as
possession of crack cocaine with the intent to distribute’, and possession of a firearm while in
possession of certain controlled substances?, both Class 6 felonies. (R. at 3)
Further investigation revealed that the ha
used in an attempted murder 14 months earlier in October, 2005. (R. at 4) Mr. Duke was
subsequently arrested for and charged with attempted murder.® (R. at 4)
Before trial, schedul ed t o Jappogniedcourseh Apr i |
requested a competency hearing to determine Mr. Duke* s ¢ 0 m fo stancetrialc(R. at 5)
The trial court held a competency hearing on October 16, 2006 in which two psychiatrists, Drs.
Ferges and Tulp, testified that because Mr. Duke was schizophrenic and delusional he was not
competent to stand trial. (R. at 6) After several months of treatment, on April 2, 2007, the court
held a second competency hearing where two different psychiatrists, Drs. Anthony and
Dibenedetto, testified that Mr. Duke was competent to stand trial despite suffering from
grandiosity and an inability to stay focused for long periods of time. (R. at 6)
On the morning of trial, Mr. Duke moved to proceed pro se and Justin Talley, his court-

appointed counsel, moved to withdraw from representation. (R. at 6) Based on the findings of

! In violation of Setonia Code 18.2-248 (2006).

2 In violation of Setonia Code 18.2-308.4 (2006).

® In violation of Setonia Code 18.2-53 (2006) (providing that any person, who, in the
commission of, or attempt to committee a felony, unlawfully shoots another, shall be guilty of a
Class 6 felony). Setonia Code 18.2-30 defines murder as a felony.
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the April 2, 2007 competency hearing, Judge Foster ruled that despite being competent to stand
trial, Mr. Duke was not competent to represent himself. (R. at 6) Judge Foster stated that while
Mr . Duke's mental faculties would all ow
an effective defense, his schizophrenia affected his communicative skills such that he would be
unable to present an effective defense on his own. (R. at 6) As a result, Mr. Talley represented
Mr. Duke at trial.

At trial, Mr. Duke moved the court to suppress all evidence obtained from the search
incident to his arrest, contending that because the arrest was illegal under Setonial Code 19.2-74,
the arrest was unconstitutional under both the Constitution of Setonia and under the Fourth
Amendment to the United States Constitution. (R. at 4) The trial judge denied the motion. (R. at
5) Mr. Duke was convicted and sentenced on all charges. (R. at 7)

Appeal was had by right to the Supreme Court of Setonia. (R. at 7) In affirming the trial
court, the Supreme Court held that although the arrest was in contravention of Setonia law, it did
not violate Mr. Duke‘s Fourth Amendmerdt
(R.at9)

The Supreme Court relied on Atwater v. City of Lago Vista, for the proposition that

probable cause is all that is needed to support an arrest under the Fourth Amendment. (R. at 7)
Therefore, since the arresting officers had probable cause to believe Mr. Duke committed an
offense in their presence, such probable cause rendered Mr. Duk e * s m@dsubsegerit a

incidental search reasonable under the Fourth Amendment. (R. at 7-8)

* The Setonia Supreme Court did not consider if this was in violation of the Setonia State
Constitution.

him t

right



SUMMARY OF THE ARGUMENT
First, the Supreme Court of Setonia erred in finding that a violation of Setnoia law,
prohibiting an arrest, was immaterial to the reasonableness of a search incident to arrest. This
Court has long held that the validity of an arrest, for the purposes of an incident search, is
dependant upon the law of the state in which the arrest occurred. The lower court also
erroneously interpreted the legal precedent it applied to support its conclusion. For these
reasons, the principle of federalism, other Fourth Amendment jurisprudence, and the lack of any
government purpose served by Mr. Dukebtfs arres
Setonia.
Second, there is only one standard of competency at trial. The Supreme Court of Setonia
vi ol ated Mr. Duke®'s Sixth Amendment rights by
recognition that he was competent to stand trial. Adefendant * s i nabil ity to pr
defense is not relevant to this determination. Although the right of self-representation is not
absolute, the Supreme Court of Setonia‘s summ
opportunity to comport himself within the bounds of courtroom procedure is contrary to the
notions of fundamental fairness and due process.
ARGUMENT

I. AN ARREST THAT OCCURS IN VIOLATION OF STATE LAW ALSO VIOLATES THE

FOURTH AMENDMENT TO THE UNITED STATES CONSTITUTION, THUS

TRIGGERING THE EXCLUSIONARY RULE.

The purpose of the Fourth Amendment is to provide the people with the right to be secure in
their persons, houses, papers, and effects, from unreasonable searches and seizures and provides

that no warrants shall issue, but upon probable cause, supported by oath or affirmation. U.S.



Const. amend. 1V; see Mapp v. Ohio, 367 U.S. 643, 655 (1961) (making the Fourth Amendment
applicable to the States through the Fourteenth Amendment). Accordingly, the Fourth

Amendment places a burden of reasonableness on government actors. See Maryland v. Wilson,

519 U.S. 408, 411 (1997). As it pertains to a search incident to arrest, the Fourth Amendment

deems reasonable, only a search incident to a lawful arrest United States v. Robinson, 414 U.S.

218, 224 (1973) (emphasis added).

A. The Reasonableness Of A Search Incident To Arrest Is Determined By State Law

In Johnson v. United States, this Court held that the reasonableness of a search incident to

arrest depends on the reasonableness oftheunder | yi ng arrest, and —[ s]t
validity of arrests wi t16(@Q%8); sed alBoUnitedStatesa. it . I 3 3 3

Re, 332 U.S. 581, 589 (1948) (stating, that when a federal agent makes a warrantless arrest,
—[ w] e bhatlinithe absence bf an applicable federal statute the law of the state where an

arrest without a warrant MilekvelaitedStates S UB.et er mi n

301, 305-6 (1958). More recently, this Court held that a search incident to arrest is reasonable

only when incident to a lawful arrest Robinson, 414 U.S. at 224.

Inapplyingthel awf ul arrest standard, this Court s
alone, authorizes a searchll andebhhesealtclhjtyo
depends, in the fiMiciganv. DisllipgoM43é).S. 310356 E%% t e | aw.

see Ker v. California, 374 U.S. 23, 37 (1963) (deciding the lawfulness of the arrest under

applicable California statute). This decision follows Johnson, and demonstrates that the
lawfulness requirement of Robinson mandates that the arrest be lawful under the law of the state

in which the arrest occurred.



Accordingly, as it iIs undisputedelawmat t he
only was the arrest unreasonable and —unl awfu

1. The Rationale of Knowles v. lowa Supports Mr. Duke.

Thi s Cour t Knewled\e lowa,$25 0.8. 11B (1998) is analogous to the case

at bar and supports a reversal of the lower court. In Knowles, the defendant was stopped and
issued a citation for speeding. Id. at 114. Upon issuance of a citation, and pursuant to state law,
the officer proceeded to conduct an incident search discovering narcotics. Id. In declaring such a
search unconstitutional, this Court held that no search incident to citation exception exists. 1d.
More specifically, it was found that the two historical rationales—(1) the need to disarm the
suspect in order to take him into custody and (2) the need to preserve evidence for later use at
t r ksenplyldo not exist when the officer only issues a citation. Id. at 16.

The | ower court‘s deci si onKnowtes Sintedheonlyi st ent
action that the Setonia police were authorized to make, was the issuance of a summons, Mr.
Duke‘s search was i n ess@Maeoverdoaffirméhelover i nci den
court would eviscerate this holding, and allow police to circumvent Knowles and the Fourth

Amendment simply by making an unauthorized and illegal custodial arrest. Thus, police could

make any search incident to citation reasonable simply by virtue of their own misconduct.

®> The Supreme Court of Virginia, on extremely similar facts to the case at bar, found that

Knowles, prohibited a search incident to arrest when the state law only permitted the issuance of

a summons. Stating that —]t]he fact that th
drivingon a suspended | icense] offense negates t
of probable cause to charge [the defendant] with [driving on a suspended license] allowed [the

of ficer] tloaté0e &imayrput Minginme fdund that under Knowles, if an officer is

only permitted to issue a summons no search will be valid even if the defendant is arrested. 1d.

6

e
h



B. The Supreme Court Of Setonia Misapplied Precedent From This Court To Support Its
Conclusion.

Generally, this Court has posited that a warrantless public arrest is reasonable under the
Fourth Amendment, so long as law enforcement had probable cause to believe that a felony had
been committed or was in progress, or a misdemeanor had been committed in the officer's

presence. United States v. Watson, 423 U.S. 411, 423 (1976). Furthermore, when a law

enforcement officer has —probable cause to be
criminal offense in his presence he may, without violation the Fourth Amendment arrest the

offender.ll Atwater v. City of Lago Vista, 532 U.S. 318, 354 (2001). However, the lower court

erred in finding Atwater controlling of the case at bar and further misapplied other precedent to

support the finding that state law is inapplicable to the reasonableness of a search incident to
arrest.

1. The Supreme Court of Setonia misapplied the Atwater holding and rationale by
applying it to this case.

Although correctly stating the rule, the Supreme Cour t of Set o nAtwaters r el i a
as dispositive of this case, impermissibly broadened the scope of the rule. The lower court used
Atwater to define the lawful arrest requirement laid out in Robinson. However, this application
is erroneous as Atwater was factually dissimilar to the case at bar and did not address the issue of
a search incident to arrest.
In Atwater, Mrs. Atwater was arrested for violation of a state law requiring the utilization
of seat belts, a law that expressly gave a police officer the discretion to either issue a summons or
make a custodial arrest. 1d. The issue squarely before the Court was weather the police, without

a warrant, could make arrests for mi nor i nfr a



Id. at 327. A 5-4 Court ruled that under the facts, the existence of probable cause rendered the
arrest reasonable under the Fourth Amendment. 1d. at 354.
The Supreme Court of Setonia read Atwater as setting forth a blanket rule that probable
cause makes any arrestreason a bl e, whi l e failing to recogni ze
authorized under state law: authorization which is undisputedly lacking in the case at bar.
Accordingly, Setonia extended the holding of Atwater, to allowing probable cause to support any

arrest, a position this Court has never taken. Rather, the Atwater holding was much more

limited; holding that an arrest for an arrestableoffense is reasonable if supported by probable
cause. Id.

2. The Supreme Court of Setonia misapplied precedent for its contention that state law
is inapplicable to a determination of reasonableness.

To further support its interpretation of Atwater, the Supreme Court of Setonia cites

California v. Greenwood, 486 U.S. 35, 43 (1988) and Cooper v. California, 386 U.S. 58 (1967)

for the proposition that state law and the Fourth Amendment operate independent of one another.

However, although the bits of language cited may appear helpful, the bigger picture shows that

these cases provide lonttle support for Setoni
In Greenwood, t hi s Court noted it has —mever inti

and seizures affect the reasonableness requirement of the Fourth Amendment. &reenwood, 486

u. S. at 43 (1988) . Further{stheudfoesti eddi dimé&:

of privacy under the | aws of each Stathkl are t

at 44. However, what the lower court fails to convey, is that the issue in Greenwood was not the

reasonableness of a search, but rather whether the government action actually amounted to a

search, two different standards. Compare Katz v. United States, 389 U.S. 347, 361 (1967)

(Harlan, J., concurring) (a search is an intrusion upon both a subjective and an objective



expectation of privacy) with Robinson, 414 U.S. at 224 (a reasonable incident search requires a

—l awfulll underlying arrest) . Greedwodladndi ngl vy, be
subjective interest in his abandoned garbage, the action did not amount to a search, and therefore
the reasonableness of the search was never at issue. Greenwood, 486 U.S. 35. Thus, Greenwood
is not analogous to the case at hand.®

Also, reliance on Cooper is misplaced. In Cooper, the issue before the Court was
whether the lack of a state law giving the police the authority to take action rendered such action
unreasonable under the Fourth Amendment. Cooper, 386 U.S. at 60. Unlike the case at hand,
there was no state law to guide a reasonableness analysis. Appropriately, the Court did not look
to state law in Cooper, seemingly because it would have been futile, as none existed. 1d. at 60-61.
Moreover, Cooperdeal t with inventory searches and the
t he search was n old. at60.nAcdordirgly, althotigb Coaper is @guable s t . |
similar to the case at hand, it fallswells hor t of providing any substar
position.

Ultimately, the Supreme Court of Setonia misapplied, and erroneously relied on,
precedent from this Court to reach its decision.

C. Policy Implications Support The Reversal Of The Supreme Court Of Setonia.

1. The | ower court‘s decision violated est a!

This Court recognized in Patterson v. New York, 432 U.S. 197, 201 (1977), that

—p r e v enddealing \gith e@ime is much more the business of the States than it is of the

Feder al Government . | Accordingly, this Court

® Furthermore, although the defendant put forth the suggestion that state law should help define
privacy expectations, the facts demonstrate that not only was the alleged state law not codified,
but rather judicially created, the law had also had been overruled by a constitutional amendment
that took effect prior to the incidents giving rise to the case. Greenwood, 486 U.S. 35.



sovereignty to define the conduct it deems criminal within its borders. Johnson, and the line of

cases following, which give due deference to
police conduct, fall within this recognized federalism paradigm. Nor is deference to state law

inconsistent with other examples of Fourth Amendment jurisprudence. See Welsh v. Wisconsin,

466 U.S. 740 (1984) (finding that police may base a warrentless entry to a home on exigent
circumstances only if state law deems the offense serious enough). By affording the States this
def er ence, t dvaiddhe Dssemly riullificattam of ktate laws designed to limit

police arrest aut Seetlegaly Thd Court WilosdaPelice £onstitltiongla n

Carte Blanche, 77 Ind. L.J. 419, 453-54 (Summ. 2002). As one commenter putit,—[ i ] t becannot
reasonably disputed that as a matter of general criminal justice system policy it is desirable to
have state policy makers address the extent to which various law enforcement techniques should

be made avail abl e t o st acttkDixX Fowth &merfdmentc e me n t of

Federalism; The Potential Requirement of State Authorization for Law Enforcement Activity, 14

Am. J. Crim. L. 1, 45 (1986/1987).
Additionally, since federal courts must look, invariably, to state law for the definition of
the crime to determine if probable cause existed, it is axiomatic to ignore the state law* s
definition of reasonable police conduct. In other words, since the finding of probable cause is
i nescapably dependant on t hetstatdlaviseartlevanttbe f i ni t i
the reasonableness of an arrest is a fallacy. It defies logic that the reasonableness of an arrest is
dependent upon the part of the law that defines the offense but not on the part of the law that
defines the permissible police conduct. The lower court’s contention that to defer to state law

would render the application of the Fourth Amendment different from place to place must fail for

10



the same reason. In other words, because the definition of the underlying crime changes from
state to state, to reverse the lower court would have no adverse affect on uniformity.
2. The | ower court‘®‘s decision is contrary t.
The purpose of the Fourth Amendment is to impose a standard of reasonableness on law
enforcement officers. See U.S. Const. amend. IV. As the dissent points out the Supreme Court
of Setonia‘s decision —allow[s] for arbitrary
Amendment protections. (R. at 12) For instance, a non-arrestable offense would be a permissible

pretext for a search. WHirenw.dJwitedrStates, demongrate€ o u r t * s

that to protect against such pre-textual situations an arrest must be objectively reasonable. See

Whren v. United States, 517 U.S. 806, 813 (1996). To this, the Setonia law prohibiting arrest for

driving on a suspended license demonstrates that there is no objective reason or basis for an
arrest and subsequent search based on such a crime.

Moreover, consider the long standing notion that a warrantless search may be reasonable
if the government can demonstrate some exigent circumstance. However, it is recognized that

police may not create the exigency that renders the search reasonable. United States v. Coles,

437 F.3d 361, 366 (3d Cir. 2006). To affirm the Supreme Court of Setonia would essentially
remove such a limitation and allow the police to unlawfully create the basis for a search.

3. Even if state law is not deferred to in the determination of reasonableness, this case
should still be reversed because the arrest served no governmental purpose’

As has been made clear the gravamen of the Fourth Amendment is reasonableness, an
analysis which weighs the degree of intrusion

degreetowhi ch the government act —pr onwydngv.a | egi

" It is unclear from the record whether such an argument was raised at trial, or at The Supreme
Court of Setonia; however, the policy of not allowing arrests that serve no government purpose
should none the less bear on the case at hand.

11



Houghton, 526 U. S. 295, 300 (1999) . reasonadlenesnot her
Sshould consider the —gravity of degrdetwipchithel i ¢ co
seizure advances the public interest, and the

[llinois v. Lidster, 540 U.S. 419, 426-27 (2004).

I n the case at hand, such a balancing reve
outweighs any interest of the government. More specifically, Setonia has legislatively
undertaken this balancing test in favor of Mr. Duke. By prohibiting arrest for driving on a
suspended license, Setonia is stating that such an arrest advances no public interest or
governmental purpose. Naturally, this absence of governmental purpose renders such action, if
and when taken, unreasonable. Accordingly if this Court is to decide that violation of state law
alone does not render an arrest and incident search invalid, it should still reverse the Supreme
Court of Setonia as the arrest serves no government purpose and thus cannot outweigh Mr.
Duke's privacy expectation.

II. THE SIXTH AMENDMENT DOES NOT PERMIT A STATE TO DENY A CRIMINAL
DEFENDANT WHO IS COMPETENT TO STAND TRIAL THE RIGHT TO PROCEED
PRO SE IN THAT TRIAL.

A. The Supreme Court Of Setonia Erred By Denying Mr. Duke The Opportunity To
Represent Himself Based On His Inability To Present A Competent Defense When It

Is Well Established That It IsADefendant ‘' s Ability To Under st al
Adgainst Him That Determines Competency.

A criminal defendant must be competent to stand trial. Pate v. Robinson, 383 U.S. 375,

378 (1966). Trial courts have an obligation to conduct a competency hearing whenever there is

sufficient doubt astoadefendant * s c o mp et e n Seg/Dropeo/. Mesdoumi 2D US.r i a |

162, 180-81 (1975). In order to meet the competency requirement, a criminal defendant must
have —sufficient pr es e nriwitha teasohabletdggreetofoationab nsul t w

understanding [and must have a] rational as well as factual understanding of the proceedings

12



a g ai n sDuskywiUmtedlStates, 362 U.S. 402, 402 (1960). A
two disinterested psychiatrists determined that he was competent to stand trial. (R. at 6)

Accordingly, as a criminal defendant on trial and competent under the Dusky standard, Mr. Duke

was assured the Sixth Amendment‘s many .guar an

to have the assistanc e o f ¢ o u n s e [U.SfConst. arhendsVI. d'fasfrightisasic td

our adversarial system of criminal justice, and thusi spa++t of the _due proces

guaranteed by the Fourteenth Amendment to defendants inthecr i mi nal courts of tt

Faretta v. California, 422 U.S. 806, 818 (1975).

| mplicit in a criminal defendant®s right t
and invoke the right of self-representation. Id. at 819. However, before invoking the right of
self-representation, a criminal defendant must first knowingly and voluntarily waive the right to

assistance of counsel. Godinezv. Moran, 509 U. S. 389, 401 (1993).

inquiry into whether the waiverisvalidisto assur e that the criminal d
of the dangers and disadvantages of self-r e pr esent ati on, so that the r
knows what he is doing and hischoicei s mad e wi tHarettge 4221$S.a083% n . * |

(quoting Adams v. United States ex. rel. McCann, 317 U.S. 269, 279 (1942)). Mr. Duke

attempted to exercise his right of self-representation. (R. at 6) However, the trial court
summarily denied hisrequest (R.at6)and conducted no evaluation as
motion was made in conjunction with a knowing and voluntary waiver. (R. at 6)

In reference to the knowing and voluntary waiver requirement, this Court has previously
outlined that isd i_]meitdhtse rsed's es tt arhtitescoudsel,. . . f
but it is not a heightened standard of competence Godinez, 509 U.S. at 401-02. The function of

each inquiry is distinctly different. The <co

13



mental capacity provides the ability to understand the proceedings, while the knowing and
voluntary inquiry determines whether the defendant, although capable of understanding,
—a c t doasluntlergtand the significance and consequenc e s of a parld.atd40R.l ar de
For this reason, the requirement of a knowing and voluntary waiver should not be misconstrued
as a competency requirement above that set forth in Dusky.
A trial judge cannot summarily deny a criminal defendant the opportunity to exercise the
right of self-representation when the defendant is competent to stand trial and has knowingly and
voluntarily waived the right to assistance of counsel. Any attempt to curtail this right on the
basis of a defendant‘s inability to present a
As the Court made clear in Godinez, —t he competence that i s requi
waive his right to counsel is the competence to waive the rightnot the competence to represent
h i ms B.latf399.IIEchoing the Faretta opinion nearly twenty years earlier, the Court went on
to posit that —the defendant*‘s _technical l eg

whether he is competentto wai ve hi s [diatgldd {quoting Farette, 422 $.Sedt . |l

836).

The Supreme Courtof Set oni a, explicitly and erroneous
deni al of Mr. Duke‘s request to represent him
technical knowl edge of the | aw. [ R at 10] (s

was found to lack the requisite legal knowledge and communicative skills to effectively proceed
unassisted through the adversarial systeml).
better served by accepting the assistance of counsel, but as Justice Stewart pointed out, —P e r s o n a |

|l i berties are not r bawttael2? U.B. at 834. e detisiomto proteeda v er a g

pro se is the competent defendant‘s al one. A

14



paternal i sm aanradpectfar theindiaidlal whichsi s—tthhe | i f ebl ood of

Illinois v. Allen, 397 U.S. 337, 350-51 (1970).

B. The Holdings Of Faretta And Godinez Are Good Law And Their Philosophical
Underpinnings Remain Sound.

1. The Supreme CourtofSetoni a vi ol at ed Mr-reprefertiatioe * s r i gh
when it misapplied the holding of Martinez which relates only to appellate
proceedings and thus did not extend to affect the holdings of either Faretta or
Godinez.

Il n justifying i tegestdoeepraseathimselffthe Supreme Courtkok * s

Set oni a‘ sMartimez vi Count of dppealrof California, Fourth Appellate District, 528

U.S. 152 (2000) was misplaced. Martinez is distinguishable from Faretta and Godinez for one

simple reason—a trial is not an appeal. Faretta based recognition of a competent criminal

defendant ‘-sepigbent atisehfat trial on three col
text,selff-r epr esent ati on' s hi sAmaican juwisprpdeneesamdgelf-e  wi t hi n
representation*s compatibility withr that inoni ®
founding documents. See Faretta, 528 U.S. at 812-34. In reaching its decision in Martinez, the

Court found that while these three considerationsjusti f y a c¢cr i mi nal defendant

representation at trial, they do not support a similar conclusion on appeal. Martinez, 528 U.S. at

156.

The Court in Martinezf ound t hat the Sixth Amendment ' s
prosecut i on srightsmeich foltowet inthetAmé hd ment * s text, 1 ncl
implicitright ofself-r e pr esent ati on, wer e orillandatthetrelur ed —i n

i t s Hl.latf160.llUnlike the trial context of Faretta, on appeal there exists no similar historic
justification for the right of self-representation, because appeal from criminal conviction was

nonexistent in England until 1907.1d. Fi nal Il 'y, when the desire to b

0y
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individual autonomy wi ddtothdappelatedevehthe€Cougini nt er est
Martinez held that the former must yield to the latter. Id. at 163.
Importantly, the holding of Martinez did nothing to abrogate the right of self-

representation at trial laid down by Faretta. Martinez 528 U.S. at 164 (Kennedy, J., concurring)

(—To resolve this case it i s uhamntteclé&saslébry t o c
(Breyer, J., concurring) (—we are not in a po
that underlie [Faretta] . Ib.( ;Scal i a, J., concurring) (—I do nc

today‘s opinion concer nkamtg. lIt)h.e jTuhdeg ngerneta toefs tt hi
is the way in which the Court reached its conclusion. The Court did not frame its Martinez

opinion in terms of why Faretta was wrongly decided. Rather, it chose to apply Faretta’ s

analytical framework to show that while the right of self-representation exists at trial, no such

right exists on appeal. If, as the Supreme Court of Setonia claims, Martinez was intended to

overturn Faretta and Godinez, then the Court would have framed Martinez in terms of why

Faretta’ s f r amewor k, e Godimez, svas wrongigand ohitself. aAttheugh the n
Supreme Court of Setonia references the Martinezopi ni on* s | uke wkarettm r ecept
opinion‘s reasoning, this in no way relieves

Supremacy Clause to follow clearly established Supreme Court precedence.

The Supreme Court of Setonia * s r e |l i a n c e Stracklandtv.\A&shitgton, 466 ng o f
U.S. 668 (1984) to support its conclusion is inapposite. Strickland® s det er mi nati on tF
defendant has a right to adequate representation from his trial counsel is irrelevant in situations,
suc h as Mr . eBbdefkndant proceeda/groesa. See Faretta, 422 U.S. at 834
defendant who elects to represent himself cannot thereafter complain that the quality of his own

defense amounted to a deni‘all) .of FEaer ftelcitd vree asc

16



Supreme Court of SetStackland © & haad s @ rhtei cCro,nskha s eaud i ©
assistanceofcouns el t o pr oRiatMewasanisguided. r tr i al I (

Martinez did not overturn Faretta and Godinez. Faretta and Godinez s r ecogni ti on

single standard for competency to stand trial remains good law. Accordingly, the Supreme Court
of Setonia erred in refusing to follow precedence when it wrongfully denied Mr. Duke the
opportunity to present his own defense.
2. Despite dictain Martinez, based on the facts of Mr. D

Supreme Court should uphold the continued validity of Faretta and Godinez when
their philosophical underpinnings were, and remain, constitutionally sound.

The Courtin Farettabased its recognition of the Sixth
self-r epresentation on three consi dreerparteisoennst:a t itohne
historic presence within Anglo-American jurisprudence, and self-r e pr esent ati on‘ s <co
with the notion of individual autonomy enshrinedinour nati on‘ s f okamttd i ng doc
422 U.S. at 820-34. This foundation, reaffirmed almost twenty years later by Godinez, remains
constitutionally sound, evenundert he f act s o f AlMoughdidaunkMeartingz, amda s e .

the Faretta and Godinez dissents, questioned the rationale and present day relevance of the

Farettah ol di ng‘s three considerations, this skept

should not alter the holdings of Faretta and Godinez.

The main attack against Faretta’ s r ecogni t i o-represefiadonisimpligt r i g ht

in the text of the Sixth Amendment came from Faretta’® s di ssenting opinions.

Chief Justice Burger, the findingofsucha r i ght where none ot her wise
example of the judicial tendency to constitution al i ze what ild.at836(@wggrht _gooc
ClJ., dissenting). In support, he stressed the fact that the right of self-representation was not

explicitl y stated within the Amendment‘s wording a
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suggest, had the right to conduct one‘s own d
constitutional protection, thatitwouldh ave been | efld at8&4% Similarly,l i cat i on.
Justice Blackmun, in his dissent, believed th
because—t he [ Si xt h] A me n dereacato selfamaekperse snedd. &Bdirieocnt. lir e f
(Blackmun, J., dissenting).

TheFarettadi ssent s‘ o0vaemeared matwwclstamawast h e
shortsighted. The Founding Fathers did not omit an explicit reference to self-representation
because they did not intend for the right to exist. Rather,at t he ti me of the Con
drafting, historical evidence is clear that—in comparison to the right to assistance of counsel—
the right of self-representation was so deeply ensconced within Anglo-American jurisprudence
that no explicit reference was necessary. Additionally, the fact that the Sixth Amendment makes
no direct reference to the right of self-representation is hardly evidence that such a right does not
exist. This Court has previously recognized examples of rights which are implied from the

Constituti on‘ s citlystated. See digo Grigwold va @omnecteewt, B8IL W.S. 479,

484 (1965) (stating the —Bill of Rights have
guarantees that help give them |Iife and subst
The Martinez opinion also questioned the value of self-r e pr esent ati on‘“ s | on

a basis for its recognition in modern times. The Court pointed out that in colonial America, and

before that in England, lawyers were scarce and often mistrusted. Martinez, 528 U.S. at 156.

Thus, the right of self-representation was born of necessity. 1d. at 157. In dicta, the Court went

on to discount the continued persuasive weigh
for protecting that right do not have the same force when the availability of competent counsel

for every indigent defendant has displaced the need . . . forself-r e pr e s eld. &t 88.i on . |

18



Most people would agree with the Court® s a
today‘s soci et y. estithableehetherrthjs equates withan adequagelsuppyy q u
of competent criminal defense counsel, especially those willing to handle cases on behalf of the
indigent. Almost every public defender carries an overburdened caseload and state
reimbursement for private lawyers in such matters is a often a pittance. See Erica Hashimoto,

Defending The Right Of Self-Representation: An Empirical Look At The Pro Se Felony

Defendant, 85 N.C. L. Rev. 423, 468-470 (2007). These realities discourage the involvement of

experienced counsel which results in a perception among defendants that they are better off

representing themselves. Id. Fur t her mor e, today‘' s spasti ety, | i ke
continue to look upon lawyers with mistrust and disdain. For these reasons, t h e M@tnerr t * s

dicta does not justify a reversal of Faretta based on changes to the legal profession.

The notion of individual autonomy continues to support Faretta’ s h o Thelvalue gf.
self-representation is that the defendant has the opportunity to present a defense in his own
words. Considerations of competency within t
i mplies sufficiency. H o w e-kepresentaticaismotr i mi nal de
conditioned on an ability to conduct a sufficient defense. It exists—independent of any such
requirement—out of respect for individual autonomy which was a bedrock principle of our
country‘'s Founder s.

The dissentin Godinezmi ssed the point when it estated -

does not necessarily translatetocomp et ency f or @Godigez, 5302U.S. apdai2r pos e . |
(Blackmun, J., dissenting). This statement is not relevant to the issue. It is misleading when
references are made to a crd mirmiadl Id ed redh dama mpse

exerciseself-r e pr esent ati on. | Only the former is rel
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fairness and due process are upheld. The relation between standing trial and self-representation
i's not —If a d&staadtrchlahantthe defendat i3 competdnteorproceed pro
se. | Rat her , -tabferasth®Sixth Ancetdmestis eohcamgden s —I f a
defendant is competent to stand trial then the defendant maychooset o pr oceed pr o se.
The majority in Farettawas correct in stating that the &
—assistancel of counsel contempl ates —that <co
Amendment, shall be an aid to a willing defendant—not an organ of the State interposed between
an unwilling defendant and hisrightt o def end hi rkraetd 422 USear8200Thea | | y . |l
Court goes on to state that —[ a]l]n unwanted co
tenuous and unacceptabl e | e g ald.atB2l.ct i on . |
The Faretta opinion stressed that in the history of Anglo-American jurisprudence, the
infamous Star Chamber is the only tribunal to ever adopt the practice of forcing counsel upon an
unwilling criminal defendant. Id. It is disturbing that the Supreme Court of Setonia seeks to use
this model—which is synonymous with injustice—a s a t empl at e f or Amer i ca
Instead, this Court should continue to support and protect the individual autonomy which Mr.
Duke seeks to exercise and which courts have consistently recognized for centuries.
C. Summary Denial Of A -Represent@ionkNVeHowFirlRi ght Of

Providing Mr. Duke An Opportunity To Comply With Courtroom Procedure
Violates Fundamental Fairness And Due Process.

The Si xt h Agmeorsetf-ragesentation is not absolute. Id. at 834 n46. As
the Supreme Court of Setonia correctly noted,
represent oneself at trial with other tenets of our legal system such as fundamental fairness and
the properadminist r at i on o f (R at®) o ilustrate, the Supreme Coart ofi

Setonia cites McKaskle v. Wiggins, 465 U.S. 168 (1984) (holding that despite a pro se
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defendant ‘s objection, the appotntmkentoaftssa
and Allen, 397 U.S. 337 (holding that a pro se defendant who engages in persistent disruptive
conduct may lose the right to remain in the courtroom during the trial). However, there is a

critical distinction between the facts of Mr . Duke®' s NdKasldeand Alldn. Thisos e of

distinction eviscerates McKaskleand Allen* s usef ul ness to the Supr eme

argument.

McKaskle examined the role of standby counsel attrialovera pr o se def endant
objection. McKaskle, 465 U.S. at 170. Although the defendant, Mr. Wiggins, at first objected to
standby counsel ‘s participation, he ultimatel
statement, consulted frequently with standby counsel during cross-examination, and requested a
continuance due to the absence of standby counsel. 1d. at 171-72. Mr. Wiggins later appealed his

conviction on the basis that st ampetntatooounsel

and was thus contrary to the holding of Faretta. Id. at 173. The Court refused to accept Mr.

Wi ggins® argument holding that —[ a] defendant
obliterates any claim that the participation in question deprived the defendant of control over his
own defe n s ld. at 181.

Whereas in McKasklest andby counsel became actively i

request, in Allen the trial court initiated the participation of standby counsel in response to

defendant All en‘s own mi smmgMt Akdenthathecdulde t r i al
represent himsel f, -appomtedcounsektoeramairMrthe cagadityoé n* s cou
standby counsel. Allen, 397 U. S. at 339. Shortly into the

Allen from the courtroom after he became verbally abusive. 1d. The judge then ordered standby

counsel to conduct Mr. Alldaeddl. s defense, despi
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Mr. All en was convicted and on appeal argu
SixthAmen d ment ‘ s io@Olauske. tdoartt a3t3 9 . I n rejecting Mr. /
Court noted —[i]t is essential to the proper
and decorum be hallmarks of allcourt pr oceedi n g dd.at343. Wherea country. |
defendant continues to engage in disruptive behavior after being warned as to the consequences
of continuing his actions, subsequent removal and continuation of trial in his absence is
constitutional. Id.

In seeking to disprove both Mr. Duke and Justice Yell i n * sFaretts aad Godinez —a s

supporting the proposition that competence to stand trial is the constitutional standard for finding
adefendantc o mp et ent t o Roat9) theSepmme Caurbof Setenia dites poth

McKaskle and Allen as examples where this Court limited the right of self-representation in

order to maintain balance —with other tenets
the properadminist r at i on o f (R at)rhowewar|the fuprene Courtef.Sditonia

failed to mention that Faretta explicitly endorsed the very restrictions employed in both

McKaskle and Allen. Thus, rather than undercutting Faretta® s h o MaiKaskie gnd Allen,

while technically qualified exceptions, are nonetheless endorsements of Faretta® s f i ndi ng t he

right of self-representation is guaranteed by the Sixth Amendment.

The Cour t MeKaskletd findsa Sixth Amendment violation was foreshadowed
byFaretta® s r ecogni ti on t h ateveneyemobjectionchptoeacsused—a St at e
appoint a _standby counesnelt‘het oa caciuds diathtter eagcuceusst es
422 U.S. at 834. In a further acknowledgement that the right of self-representation is not

absolute, the Court in Faretta references Allento support its assertion th

terminate self-representation by a defendant who deliberately engages in serious and
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obstruct i on ildsat835m.k6s Thesaradsanaebte restrictions on the right of self-
representationinnoways upport the Supreme Court of Setoni

McKaskle and Allen somehow justify a competency test over that established by Dusky.

It is clear that the holdings of McKaskle and Allen stand not in contrast but in harmony

withFaretta* s over ar ¢ hi n McKaskleeamd iAlgere the Coult floundno viokation

of the Sixth Amenmpcksntationh where adefergldnttwas first giveretHe f
opportunity to present his own defense, only the lose that right after either seeking assistance
from standby counsel or by engaging in inappropriate conduct. Mr. Duke has a history of
behavior which is suggestive of mental illness. (R. at 6) However, if and until this past behavior

manifests itself as an unacceptable impairment on the trial process or causes Mr. Duke to seek

the assistance of standby counsel, the Suprem
Duke to represent himself was prematur e. Bec
constitutesaclear vi ol ati on of Mr . Duk eeprssent8ionxitish A mendn

therefore also contrary to notions of fundamental fairness and due process.
CONCLUSION
For the foregoing reasons, the judgment of the Supreme Court of Setonia should be

reversed.
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