31

In The

United States Supreme Court

OCTOBER TERM 2007
No. 07-053

BEAUREGARD DUKE,

Petitioner,

V.

STATE OF SETONIA,

Respondent.

PETITIONEROS BRIEF

Albany Law School
Kevin J. Buckley Jr.
Helen Torres



QUESTIONS PRESENTED

DOES AN ARREST THAT OCCURS IN VIOLATION OF SETONIA LAW ALSO
VIOLATE THE FOURTH AMENDMENT TO THE UNITED STATES
CONSTITUTION, THUS TRIGGERING THE EXCLUSIONARY RULE?

DOES THE SIXTH AMENDMENT PERMIT A STATE TO DENY A
DEFENDANT, WHO IS COMPETENT TO STAND TRIAL, THE RIGHT TO
PROCEED PRO SE IN THAT TRIAL?
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STATEMENT OF THE CASE

The State of Setoina (Respondent) filed several criminal charges against, Petitioner,
Mr. Beauregard Duke (Mr. Duke). (R. 3).' On April 3, 2006, Judge Schoen presided over a
suppression hearing regarding crack cocaine and a firearm that was found on Mr. Duke at the
time of his arrest. (R. 4). Mr. Dukebs Attorney, Mr. Justin Talley, moved to suppress the crack
cocaine and the firearm, but the court ruled that Mr. Dukebs Fourth Amendment rights had not
been violated. (R. 5). On April 2, 2007, the court found that Mr. Duke was competent to stand
trial. (R. 6). After the court ruled, Mr. Duke moved to proceed pro se. (R. 6). The court denied
Mr. Dukeds petition and ruled that he was not competent to defend himself. (R. 6). A trial
commenced, and Mr. Duke was found guilty on all counts. (R. 7). Mr. Duke appealed to the
Supreme Court of Setoina. (R. 7). On January 3, 2008, the Supreme Court of Setonia held that
the lower court did not violate Mr. Dukebs constitutional rights. (R. 7, 9). Mr. Duke, appealed to
the United States Supreme Court, and his motion was granted on February 15, 2008. (R. 14). The
order setting the appeal identified two issues: whether the Supreme Court of Setonia incorrectly
determined that the evidence seized was not in violation of Mr. Dukebs Fourth Amendment
rights; and whether the Supreme Court of Setonia incorrectly denied Mr. Dukefs Sixth
Amendment right to proceed pro se after Mr. Duke was found competent to stand trial. (R. 14).

STATEMENT OF THE FACTS

On December 10, 2005, Mr. Duke was improperly arrested in Hazzard, Setonia. (R. 2).
Mr. Duke was in town for the Hazzard 500 Championship Stock Car Race. (R. 2). Mr. Duke is a
resident of Moore County which is located ninety miles from Hazzard, because of the distance,
he was staying at the local Motel 8, which is located in the neighboring town of Davenport,

Setonia. (R. 2). Mr. Dukebs Basset Hound, Flash, took the trip to Hazzard with him. (R. 2).

! R. followed by a number refers to Record on Appeal.



At approximately 2:45 p.m., on December 10, 2005, Mr. Duke and Flash got into Mr.
Dukeds 1969 Dodge Charger and left the Motel 8. (R. 2). Mr. Duke was driving along Route 21
on the way to the Eagleds Rest Bar to visit his cousin, Daisy. (R. 2).

Meanwhile, Chief Deputy Rosco was grabbing a sandwich at the local barbecue pit when
he heard on the police radio that a man nicknamed iSlimo was driving a Dodge Charger on
Route 21 (R. 2). Rosco knew fiSlimo had recently been released from prison and was driving
with a suspended license. Rosco radioed in a request that iSlimo be stopped. (R. 2).

Deputies Strate and Cletus heard Roscods request to stop fiSlimo. (R. 2). Both deputies
are five year veterans of the Hazzard police department and are assigned to the narcotic unit. (R.
2). Strate and Cletus observed Mr. Duke driving down Route 21 in his Dodge Charger, and they
pulled him over. (R. 2). Although Duke was not the man Rosco identified in his radio
transmission, an investigation revealed that Mr. Dukeds license was suspended. (R. 2, 3). Noting
his out of county address, Cletus commenced a finarcotics investigationo and arrested Mr. Duke
pursuant to Setonia Code § 19.2-74, which provides that a person who is detained for a class 1
misdemeanor may be issued a summon; if he refuses to discontinue the illegal activity the officer
may then place him under arrest pursuant to Sentonia Code § 19.2-82. See S.C. § 19.2-74 et seq.
(2006). (R. 3). Under the statute, Mr. Duke should have immediately been taken to a magistrate
to establish probable cause for his arrest. (R. 3).

Instead, Mr. Duke had to wait forty-five minutes for Hazzard Animal Control to take
possession of Flash. (R. 3). At this point Mr. Duke had already been read his Miranda rights and
had signed a waiver to search his motel room. (R. 3). After Flash was picked, the Deputies then
escorted Mr. Duke to his room at the Motel 8. (R. 3). Upon their arrival, the Deputies realized

that they had not performed a search of Mr. Duke incident to the arrest. Strate searched Mr. Duke



and found crack cocaine in his jacket pocket, a .45 caliber handgun in his waist band, and
approximately $600.00 in cash in his pants pocket. (R. 3). The .45 caliber handgun was later
determined to be connected to the October 31, 2005, attempted murder of Jefferson Davis Hogg.
(R. 3). Mr. Hogg was shot through the arm and the bullet was matched to a .45 caliber handgun.
(R. 3, 4).

The Deputies failed to follow Sentonia Code § 19.2-82, and Mr. Duke never appeared
before a magistrate in regards to his arrest. (R. 3). In fact, after finding nothing in the motel
room, the Deputies took Mr. Duke to the Hazzard Police Department, where he was charged with
driving with a suspended license, possession of crack cocaine with intent to distribute, and
possession of a firearm while in possession of certain controlled substances. (R. 3).

After the .45 caliber handgun was confirmed as the weapon used to shoot Mr. Hogg,
Myrtle Tillinghan, a witness to the attempted murder, was called in to the station. (R. 4). Rosco
had been assigned to the Hogg case, but it was not until the arrest of Mr. Duke that he contacted
Ms. Tillingham. (R. 4). She identified Mr. Duke in a photo array and line-up. (R. 4). On January
3, 2006, Mr. Dukeds charges were amended to reflect the attempted murder charge. (R. 4).

On October 16, 2006, at defense counselds request, a competency hearing was held. (R. 5,
6). Two disinterested psychiatrists, Dr. Ferges and Dr. Tulip, testified that they found Mr. Duke
to be schizophrenic, and suffering from delusions. (R. 6). Based on this information, the trial
judge, Judge Foster, found that Mr. Duke was not competent to stand trial. (R. 6). On April 2,
2007, a second competency hearing was held. (R. 6). This time two different disinterested
psychiatrists, Dr. Anthony and Dr. Dibenedetto, evaluated Mr. Duke and testified before the
court. (R. 6). The Doctors found that Mr. Duke suffered from grandiosity, an inability to stay

focused for long periods of time, and from schizophrenia of an undifferentiated type. (R. 6). In



spite of these findings, the Doctors determined that Mr. Duke was competent to stand trial. (R.
6). Judge Foster agreed and ruled that Mr. Duke was competent to stand trial. (R. 6).

On April 9, 2007, Mr. Duke attempted to exercise his Sixth Amendment right to waive
counsel and proceed pro se at his trial. (R. 6). Judge Foster ruled that while Duke was competent
to stand trial, he was not competent to defend himself. (R. 6). Therefore, Judge Foster denied his
motion and the trial commenced. (R. 6).

SUMMARY OF ARGUMENT

This Court should reverse the Supreme Court of Setoniads decision that the warrantless
arrest and subsequent search of Mr. Duke that occurred in violation of Setonia Law did not also
violate the Fourth Amendment to the United States Constitution. Mr. Duke was arrested for
driving with a suspended license, a class 1 misdemeanor. (R. 3). This arrest was in violation of
Setonian state law because Mr. Duke should have been issued a citation unless he refused to
discontinue the offense. In addition, the deputies failed to take Mr. Duke directly to the
magistrate as is required when a warrantless arrest is made under Setonian law. (R. 3). Because
this arrest was illegal according to state law and because this was a warrantless arrest and search,
there had to be probable cause by the deputies to arrest and conduct an incidental search. The
Officerbs only had probable cause to stop Mr. Dukeds vehicle and then to issue a citation in
response to the traffic violation. The issuance of a citation by itself does not provide the
necessary probable cause to arrest or conduct a search of Mr. Dukeds person. Thus, because there
was no probable cause to arrest or conduct a search, the evidence obtained was illegally seized.
The evidence obtained in the illegal search of Mr. Dukeds person must be suppressed in order to
remedy this violation of Mr. Dukebs Fourth Amendment right to be protected from unreasonable

searches and seizures.



This Court should also reverse the decision below holding that Sixth Amendment to the
United States Constitution permits a state to deny a defendant, who is competent to stand trial,
the right to proceed pro se in that trial. A defendant has the right to waive counsel in a criminal
case, and that right is well established in the Constitution and case law, and has not been
overturned. Additionally it would be against public policy to deny a defendant the right to waive
counsel for a criminal trial. Furthermore the court should reverse the decision of the lower court
because the court made an error in finding that the level of competency to waive counsel is
higher than that required to proceed pro se. The court should find that the level of competency
required to stand trial and to waive counsel is the same. Here, Mr. Duke was found competent to
stand trial, but the court denied his petition to proceed pro se. This was a violation of Mr. Dukefs
Sixth Amendment right to waive counsel. Moreover, if the court had concerns about Mr. Dukeds
ability to proceed pro se, it could have alleviated its concerns by allowing Mr. Duke to proceed
pro se, and by appointing standby counsel. Thus, Mr. Duke should be granted a new trial where
he is allowed to proceed pro se, as is his constitutional right.

ARGUMENT
POINT I

THE FRUITS OF THE SEARCH SHOULD BE SUPRESSED BECAUSE THERE WAS
NO PROBABLE CAUSE FOR THE SEARCH OR ARREST OF MR. DUKE, AND
THERE WAS NO INTERVENING EVENT THAT OCCURRED THAT WOULD
BREAK THE CHAIN FROM THE INITIAL UNCONSITUTIONAL ARREST TO THE
SEARCH, THUS THE ARREST THAT OCCURED IN VIOLATION OF SETONIA LAW
ALSO VIOLATES THE FOURTH AMENDMENT OF THE UNITED STATES.

Respondent admits that the arrest of Mr. Duke was invalid under the state law of Setonia.

(R. 8). Due to this admission, the only question that must be examined is whether there was

probable cause to arrest and search Mr. Duke. See, Wong Sun v. United States, 371 U.S. 471,



479 (1963). Absent probable cause the fruits of an illegal search must be suppressed. See
Mapp v. Ohio, 367 U.S. 643, 655 (1961).

A. Since no probable cause to perform a search of Mr. Duke existed, the search was
unconstitutional.

There existed no probable cause to arrest and search Mr. Duke because he was stopped
for a traffic violation; a class 1 misdemeanor. Furthermore, an arrest subject to a misdemeanor is
not mandatory.

1. No probable cause exists to arrest or search when an officer issues a citation

Because probable cause is necessary to justify a warrantless search, the search incident to
Mr. Dukeos illegal arrest violated the Fourth Amendment. A search incident to a legal arrest is
constitutional, United States v. Robinson, 414 U.S. 218, 235 (1973); and the validity of a legal
arrest is determined by the state law. United States v. Watson, 423 U.S. 411, 420 (1976). In
general, however, a search effectuated incident to an illegal arrest violates the Fourth
Amendment. See Robinson, 414 U.S. at 235.

The Fourth Amendment states a person has a right to be secured fiagainst unreasonable
searches and seizurese0 of their home, property and person. U.S. CONST. amend. V. That
right fishall not be violated, and no [w]arrants shall [be] issue[ed], but upon probable cause,
supported by [o]ath or affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.o Id. (emphasis added). In order to protect citizens from
unreasonable searches and seizers, a warrantless search must at least meet the same standards as
those searches established under a legal warrant. Wong Sun, 371 U.S. at 479.

The constitutionality of a warrantless arrest depends on, fiwhether, at the moment the
arrest is made, the officers have probable cause to make [the arrest]...0 Beck v. Ohio, 379 U.S.

89, 91 (1964). Probable cause exists when the officer acts upon information that he has personal



knowledge of or which is reasonably trustworthy and which would, fiwarrant a prudent man [to]
believ[e] that the suspect has committed or is committing an offense.o Id.

However, every violation of law does not result in an arrest or an authorization to search.
For example, the court has held that a search incident to the issuance of a citation violates the
fourth amendment right of the citizen. See Knowles v. lowa, 525 U.S. 113, 118 (1998). In
Knowles, the defendant was stopped by a police officer for speeding and was issued a citation.
525 U.S. at 118. In addition, the officer conducted a full search of the defendantds vehicle,
turning up evidence of marijuana and marijuana paraphernalia. Id. The search was found to be
unconstitutional because it failed the fibright line rule.o Id. This rule states that a warrantless
search may only be conducted when the officer has to disarm a suspect in custody, and in order
to stop him from destroying evidence of a crime. Id. (quoting United States v. Robinson, 414
U.S. 218 (1973)).

This court refused to extend the fibright lineo rule in Knowles, and should do so in the
case at bar. The court declined to extend the rule because there was no need to discover and
preserve evidence in the case of traffic stops because once the defendant was stopped and issued
a citation all the evidence necessary to prosecute had been obtained.0 Knowles, 525 at 118-119.
In addition, because there was no need to take the defendant into custody in order to issue him a
citation, there was less of a danger to the officer than when a suspect is taken into custody. Id.

Mr. Duke was stopped by Deputies Strate and Cletus for the Respondent in a case of
mistaken identity. (R. 2). The Deputies were in search of a man named fiSlimo who was heading
down Route 21 driving a Dodge Charger. (R. 2). Mr. Duke just happened to be on that route, at
that time, driving a 1969 Dodge charger. (R. 2). It was mere coincidence that Mr. Duke was

driving with a suspended license. (R. 2, 3).



Respondent had probable cause to stop Mr. Dukeds vehicle, however, the Deputies did
not have the authorization to arrest or search Mr. Duke. Under Sentonian law, Mr. Duke could
not be arrested unless he fifailed or refused[ed] to discontinues [the] unlawful act.0 Setonia Code
819.2-74 (2006). (R. 2, 3). This refusal was never made by Mr. Duke. Moreover, the officer
admits that they were conducting a finarcotics investigationo after they had arrested Mr. Duke.
(R. 3)There was no probable cause to commence or continue such an investigation; the deputies
had no personal knowledge that Mr. Duke was carrying any type of narcotics. Additionally, even
after the warrantless arrest, the deputies failed to take Mr. Duke directly to a magistrate pursuant
to Sentonia Code § 19.2-82. See S.C. § 19.2-74 et seq. (R. 3)

At most, the deputies had probable cause to stop and issue a citation for a traffic
violation. In that case, the officer would have had no cause to search or arrest Mr. Duke in
issuing that citation. The evidence of Mr. Dukeds traffic violation had already been obtained and
there was little danger to the officer in issuing such a citation upon Mr. Duke. Thus, this court
should once again decline to extend the bright line rule in the case at bar and hold that the search
of Mr. Dukeds person was unconstitutional.

2. An arrest is not mandatory to a misdemeanor crime.

Respondent would wrongfully ask, however, that this court compare Mr. Dukebs situation
to that of the defendant in Atwater v. City of Lago Vista. 532 U.S. 318 (2001). In Atwater, the
defendant was stopped for a seatbelt violation and was subsequently arrested. 1d. The defendant
argued that the officer did not have the authority under the common law to make warrantless
arrests for misdemeanors that do not breach the peace. Id. The court refused that argument,
stating that law enforcement had the right to arrest a person for these types of misdemeanors. Id.

at 345.



While the Atwater court authorized law enforcement officers to arrest individuals who
commit misdemeanor crimes; it did not make such arrests mandatory. Ultimately, the individual
state retains the power to determine the validity of warrantless arrests. Watson, 423 at 420.
Additionally, in Atwater, the Texas state law expressly authorized peace officers to arrest a
person found committing certain seatbelt violations. However, in the case at bar, Setonia does
not expressly authorize the arrest of an individual for class 1 misdemeanors, such as driving with
a suspended license. (R. 3). In fact an arrest is only authorized when it falls under the exception
that the individual refuses to discontinue the illegal activity; there is no evidence that Mr. Duke
ever refused to discontinue driving. (See, R. 2, 3).

Thus, because there was no probable cause to arrest Mr. Duke and because probable
cause is needed in a warrantless search and arrest, Mr. Dukeds arrest violated the Fourth
Amendment.

B. Considering that the evidence was obtained in violation of the Fourth Amendment the

evidence should be suppressed as per the exclusionary rule of the United States
Constitution

Mr. Dukeds Fourth Amendment rights were violated when a search was conducted to his
illegal arrest. Suppression of the fruits of this illegal search is the only remedy to this
constitutional violation. Furthermore, this evidence must be suppressed in order to protect the
individual citizen from the unreasonable intrusion of law enforcement.

1. Itis unconstitutional for states to use fruits of a search obtained from an illegal
act.

The federal exclusionary rule provides for the suppression of evidence obtained in
violation of the Fourth Amendment. Weeks v. United States, 232 U.S. 383, 398 (1914). This
decision limits federal agents from using evidence that is obtained from warrantless and
unreasonable searches and seizures. Id. The limitation on the federal governmentds use of

9



illegally obtained evidence has been extended to the individual states, which are as equally
bound by the Fourth Amendment as the federal government. See Mapp v. Ohio, 367 U.S. 643,
655 (1961).

Respondents may argue that this court should follow the opinion below and hold that,
fiabsent a state statutory requirement of suppressionethe federal exclusionary rule is not an
appropriate remedy for a violation of state law.0 The opinion of Justice Price is unreported. The
decision can be found in the Record from pages 2 to 11 quoting Penn v. Commonwealth, 412
S.E.2d 189, 194 (1991). In Penn, however, there was a violation of state law, and there was no
violation of the Fourth Amendment. In the instant case, Mr. Dukebs Fourth Amendment right has
been violated and consequently suppression of the evidence obtained from this violation is the
only appropriate remedy. It should also be noted, that Penn is not binding upon this court.

However, all evidence obtained by the illegal action of police officials are not
automatically excluded. See Wong Sun, 371 U.S. at 485-86. Once the illegal act has been
established the threshold question is whether, fithe evidence to which [the] instant objection is
made has been come at by exploitation of that illegality or instead by means sufficiently
distinguishable to be purged of the primary taint." Id. In order to purge the fiprimary tainto there
must be some event that breaks the chain from the original act or an independent basis to justify
the search. See Id.

The established illegal act, in the case at bar, is the illegal arrest of Mr. Duke. After Mr.
Duke was arrested and read his Miranda rights for the traffic violation, Deputy Cletus asked to
search Mr. Dukebds motel room. (R. 3). Before the deputies could search the motel room, the

deputies and Mr. Duke had to wait for animal control to pick up Mr. Dukebs dog; animal control

10



arrived forty-five minutes later. (R. 3). During this time Mr. Duke was under arrest and in the
custody of the deputies. (R. 3). The deputies then took Mr. Duke to the motel room.

The fact that the search did not occur immediately after Mr. Dukeds arrest, but instead at
least forty-five minutes later, does not make the search distinguishable from the initial illegal act.
The search was still based on the initial illegal arrest and in fact the result would have been the
same had the search been done immediately after the arrest or forty-five minutes after the arrest.
In addition, though it may be argued that Mr. Dukeds consent created a distinguishable event
from the arrest, that consent was limited to the scope of his motel room and did not include his
person.

Both events were a direct result of the illegal arrest and have no independent source on
which they could be based. Furthermore, the officers exploited the illegal arrest of Mr. Duke to
search his person and motel room for narcotics. Again, there was no probable cause to believe
that Mr. Duke had any such narcotics; therefore, the exploitation of a routine traffic stop to
commence a narcotics investigation should not be tolerated by this court. Additionally, a witness
was brought forth as a result of the illegally obtained .45 caliber. (R. 4). This identification
should also be inadmissible because had the .45 never been illegally seized, Rosco would never
have spoken to this witness. It is unfair for Rosco to benefit from the illegality of the search,
especially when this was the first time that he had spoken to the witness.

2. Fruits of an illegal search must be suppressed to protect a citizen from
unreasonable government intrusion

Respondents may argue that once Mr. Duke was in custody, in order to ensure the safety
of themselves and the public at large, Mr. Duke had to be searched for weapons. While this may
be true; the fruits of this search must still be suppressed. When a police officer stops and

searches a person, it is an intrusion on that personds privacy and property. See Terry v. Ohio, 392
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U.S. 1, 13 (1968). Such an intrusion should not be performed unless there is probable cause to
believe that the intrusion is warranted and necessary. Id. Furthermore, allowing the fruits of a
search to be based on an illegal arrest would give law enforcement officers too much discretion.
This would leave citizens vulnerable to law enforcement officers on a witch hunt for criminals.
Because the remedy to an illegal search is suppression, these innocent citizens would have no
remedy against the unconstitutional intrusion of their person.

Respondents may further argue that the evidence should not be suppressed in the interest
of justice, because the evidence can be used in the prosecution of serious crimes. It is not
contested that Mr. Duke was found with drugs and a gun that was used in the attempted murder
of Jefferson Davis Hogg on his person, and that the drugs and the gun are evidence of serious
crimes. It can be argued, however, that when Mr. Duke was stopped, the officer had no
knowledge or probable cause to believe Mr. Duke needed to be searched for narcotics or a
weapon.

In this case, there is an individualds interest in justice, and a citizends need be protected
from the discretionary acts of law enforcement officers who may apply the law unfairly. In the
instant case, for example, this is a small rural community where those in law enforcement would
know the people whom they are stopping. It is not hard to imagine instances where an officer
may abuse his police power in retaliation for some perceived wrong by one of the residents.
Conversely, itds not hard to imagine the officers of a small town community distrusting and
targeting outsiders. Deputy Cletus noted Mr. Dukebs outside address before arresting and
requesting his consent to search the motel room. This court should not give unfettered power to

police officers that may allow them to apply the law unfairly and to target innocent citizens.
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Based on the fact that there was no probable cause for the illegal arrest of Mr. Duke and
that there is no separate intervening cause that can justify the search of Mr. Duke, we
respectfully request that the fruits of the illegal search be suppressed.

POINT Il

THE COURT SHOULD REVERSE THE DECISION OF THE LOWER COURT THAT
THE SIXTH AMENDMENT PERMITS A STATE TO DENY A DEFENDANT WHO IS
COMPETENT TO STAND TRIAL THE RIGHT TO PROCEED PRO SE IN THAT
TRIAL BECAUSE A DEFENDANT HAS THE RIGHT TO WAIVE COUNSEL INA
TRIAL, AND THE STANDARD FOR DETERMINING COMPETENCY WITH
REGARDS TO WAIVER OF COUNSEL IS THE SAMEAS THE COMPETENCY
NECESSARY TO STAND TRIAL.

The Sixth Amendment to the United States Constitution provides many rights to
defendants. The final right provided by the Sixth Amendment is the right, fito have the
Assistance of Counsel for his defense.0 U.S. Const. amend. VI. This has been held to not only
guarantee the right to assistance, but also the right to deny the assistance of counsel. Faretta v.
Cal., 422 U.S. 806, 807 (1975). Because the Sixth Amendment has been held to guarantee a
defendant the right to waive counsel, the decision of the lower court should be reversed.

A. The lower courtds ruling that Mr. Duke did not have the right to waive counsel should be
overturned because the Courts have long established the existence of the right to waiver
of counsel, Martinez did not over rule Faretta because they deal with two different

aspects of the criminal process, and to bar a defendant from proceeding pro se would be
against public policy.

It has long been established, in the Constitution and in case law, that a defendant has the right
to waive counsel. The ruling in Faretta not only defines that right, but is also the standard for
applying the constitutional right, and it has not been over turned or overruled. Additionally, the
idea that the courts can force a lawyer upon an unwilling defendant is counter to public policy.
Therefore, the lower courtds interpretation of the law should be reversed.

1. The Court should reverse the decision of the lower court because the right to
waiver to counsel has been established.
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The founding fathers of the United States of America determined that the right that a
person has to defend himself was a right that should be protected. One day before the Sixth
Amendment was proposed, President George Washington signed the Judiciary Act of 1789.
Faretta, 422 U.S. at 813. Section 35 of this Act specified that fiin all the courts of the United
States, the parties may plead and manage their own causes personally or by the assistance of €
counsel€ 0 Id. This Court has indicated on several occasions that the right to waiver of counsel
is implicit in the Sixth Amendment. In Snyder v. Massachusetts, this Court held that a defendant
should be present in the court room during all proceedings so that he may fieven supersede his
lawyers altogether and conduct the trial himself.0 Snyder v. Massachusetts, 291 U.S. 97, 106
(1934).

Faretta v. California is the benchmark case which established the right to proceed pro se,
and that should be the standard that the Court applies in this case. Because the founding fathers
intended this right to exist and the courts have consistently held that it does exist, the lower court
should reverse its decision to deny Mr. Duke his constitutional right to waive counsel. Thus, a
new trial should be granted that would allow Mr. Duke to proceed pro se.

2. The Court should reverse the decision of the lower court because the lower court
improperly applied the ruling from Martinez v. Court of Appeals as overruling
Faretta v. Cal.; however Martinez does not overrule Faretta because these cases
deal with two separate and distinct issues.

Faretta and Martinez addressed two very different issues that occur at different stages of
the criminal process. In Martinez, this court stated very clearly that the opinion in Faretta
extended to a defendantds constitutional right to conduct his own defense and that in Martinez
the court was addressing a different question. Martinez v. Court of Appeal, 528 U.S. 152, 154

(2000). This court stated in Martinez that it was addressing the question of fiwhether the
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reasoning in support of that holdingo, referring to Faretta, fialso applies when the defendant
becomes an appellant and assumes the burden of persuading a reviewing court that the
conviction should be reversed.o Martinez, 528 U.S. at 154. In Martinez, the defendant was tried
and convicted, and was moving to waive his right to counsel for the appeal. Id. at 155. Faretta,
focuses on the rights that a defendant has, and not on the rights of an appellant.

In fact, the Martinez opinion goes so far as to cite the Faretta opinion favorably, several
times. Id. at 160-63. Because Martinez and Faretta address two very different issues, Martinez
should not be held to have overturned Faretta, and Faretta should be still seen as controlling law
on the issue at hand. Therefore, it is clear that Faretta is still good law and the lower courtds
opinion runs counter to Faretta. This is especially relevant here, where the facts of Mr. Dukeds
case are very similar to those in Faretta.

3. The decision of the lower court should be overturned because it goes against
public policy.

While it is generally accepted that all defendants could present a more effective defense
during a trial with the assistance of legal counsel, to require a defendant who does not want
counsel to have one would go against public policy. We are a society that is built on individual
freedoms and we are a society that goes above and beyond to protect our rights. If the courts
were in the business of forcing lawyers on persons who refused them then the appearance of
neutrality and the ability to be fairly treated by the justice system would erode into nonexistence.
The esteemed Justice Stewart, when writing about the right of self-representation, has stated that,
fi[bJut where the defendant will not v