
Week 1 

Employment at Will and Its Exceptions 

This course is designed to familiarize you with many of the important legal doctrines and 

protections in employment law so that you can think critically about how to manage the risks 

associated with this important area of the law.  This week is primarily devoted to two tasks:  

giving you a basic sense of the history and structure of employment law and introducing you to 

the principal common-law doctrines that govern the employment relationship.  At the end of this 

week’s reading, we will provide a roadmap for the topics we will be covering during the 

remainder of the course.  

 

A.  History 

The foundational policy question in this area has always been what, if any, limitations the 

law should place on the employer’s power to deal with employees. Inherent in that question is an 

underlying assumption: employers have power over their employees that may be abused in ways 

requiring legal control. While many would agree that this is an accurate description of reality in 

most circumstances, it is also fair to say that well into the twentieth century the law did not 

recognize that reality. 

But before we get to more modern times, it might be helpful to spend a moment looking 

backwards.  For example, if we begin with the feudal system, one could describe the entire 

structure as a complex legal regulation of the employment relationship, with the workers (serfs) 

at the bottom of the ladder. As Western society emerged from feudalism, English law evolved 

legal institutions reminiscent of the prior system. The Statute of Laborers [1350], 25 Edw. III, st. 

1, was enacted to restrict “employee” mobility after the Black Death had decimated the 

population of England and, therefore, had increased the demand for workers. Then, under the 

apprentice system, the father of the apprentice negotiated training in a craft for his son in return 

for long-term service. Finally, indentured servants worked for long terms in return for room, 

board, training in a craft, and, in the United States, transportation from Europe. 

Both apprenticeship and indentured servitude were transplanted to the colonies. And, 

overshadowing much of our history, another legal system emerged regulating a large segment of 

the working force in this country—slavery. To some extent, the law of employment 

discrimination deals with the consequences of that system and its abolition. Similarly, the 

historical treatment of women as inferior legal beings and the end of that unequal treatment 

provide the backdrop for much of what is discussed in employment discrimination courses. 

After the abolition of slavery, the law purported to treat the employment relation as it 

treated other business relationships. By the end of the nineteenth century, before the emergence 

of pervasive social legislation, the law’s “twin pillars” were contract law and tort law.  Although 

you probably have some exposure to these terms, it is worth noting that contract law typically 

addresses the enforceability of rights and obligations between parties who consent to be bound 
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by them (explicitly or implicitly).  Tort law imposes legal duties to avoid physical and certain 

nonphysical harms to other people and their property, subjecting those who breach these duties 

to damage suits by those who are injured.   

From a contract perspective, the law in theory approached employment as it would any 

other business relationship: “freedom of contract” was the governing principle, which meant that 

courts claimed to limit their role to ascertaining and enforcing the agreement of the parties. In 

employment, as in other areas of contract law, policing the fairness of bargains was the rare 

exception, rather than the rule.  

Contract law purported to implement this approach to employment by adopting a general 

rule that prevailed in the United States for nearly a century: absent an express written contract for 

a term of years, the relationship between an employer and its employees was “at will.” Although 

this course could be viewed mostly as a survey of important legal inroads into the at-will regime, 

it still remains the default principle in the United States. 

One court explained the rule and its rationale:  

Generally speaking, a contract for permanent employment, for life employment, or for 

other terms purporting permanent employment, where the employee furnishes no 

consideration additional to the services incident to the employment, amounts to an 

indefinite general hiring terminable at the will of either party, and a discharge without 

cause does not constitute a breach of such contract justifying recovery of damages. The 

same is true where the contract of hiring specifies no term of duration but fixes 

compensation at a certain amount per day, week, or month. Although not absolute, the 

above stated rule appears to be in the nature of a strong presumption in favor of a contract 

terminable at will unless the terms of the contract or other circumstances clearly manifest 

the parties’ intent to bind each other. The presumption is grounded on a policy that it 

would otherwise be unreasonable for a man to bind himself permanently to a position, 

thus eliminating the possibility of later improving that position. 

Forrer v. Sears, Roebuck & Co., 153 N.W.2d 587, 589 (Wis. 1967). The origins of the at-will 

rule in the United States are usually traced to Horace Gay Wood, who, in A Treatise on the Law 

of Master and Servant 272 (1877), wrote: 

With us the rule is inflexible, that a general or indefinite hiring is prima facie a hiring at-

will, and if the servant seeks to make it a yearly hiring, the burden is upon him to 

establish it by proof. A hiring at so much a day, week, month or year, no time being 

specified, is an indefinite hiring, and no presumption attaches that it was for a day even, 

but only at the rate fixed for whatever time the party may serve. 

The employment at-will rule is neutral in the sense that either party can terminate the 

relationship without liability—that is, legal accountability—to the other. Indeed, Forrer justified 

the rule as enabling employees to improve their positions. Nevertheless, the at-will doctrine in 

practice meant that the employer could discharge an employee for good reason, bad reason, or no 

reason at all. 
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From a tort viewpoint, the employment relation was more complicated but still not very 

protective of employees in the later nineteenth century. One fundamental question was whether 

an employer was liable for the torts committed by its employees (or, as it would have more 

typically been phrased, whether a master was liable for the torts of his servants). The answer to 

this question at common law was found in the law of agency and depended on whether the 

“tortfeasor” (the person committing the tort) was a servant (or employee) as opposed to an 

“independent contractor.” If the principal had sufficient “control” over the work of the agent, it 

was liable for the agent’s torts. The principal was then called a master or an employer, and the 

agent became a servant or an employee. If the degree of control was insufficient, the agent was 

labeled an “independent contractor,” and the principal was not liable for his torts.  

We’ll return to the question of who is an employee next week, but, ironically, this 

regime, which evolved mainly to determine the rights of parties outside the employment relation, 

came to control many of the rights of workers against their employers. As we will see, much 

legislation is framed in terms of “employment,” thus placing other kinds of business 

relationships beyond its purview. For example, a worker will be outside the protection of 

employment discrimination and wage and hour statutes if the court views him or her as an 

independent contractor. 

 A second central tort question in the nineteenth century was the liability of the employer 

for injuries the employee sustained on the job. Theoretically, tort law treated the parties to the 

employment relation as it would anyone else: it was as much an assault for a master to strike a 

servant as for a servant to strike a master. But, even in the area of intentional torts, some rules 

tended to favor employers. For example, an employer was “privileged” to treat an employee in 

ways that he might not have been allowed to treat third parties. This included a qualified 

privilege to defame an employee, as when the employer provided a job reference to another 

employer. 

More important, the common law developed defense doctrines, including the fellow-

servant rule, assumption of risk, and contributory negligence, the confluence of which strongly 

tended to immunize employers from tort suits by their workers for injuries on the job. 

Contributory negligence prevented employees from suing if they were responsible for their own 

harm to any degree at all, regardless of the employer’s negligence. Similarly, the assumption of 

risk doctrine amounted to waiver of an employee’s right to sue for an employer’s negligence. 

Finally, the fellow servant rule created an exception to the normal principle of respondeat 

superior, barring suit against the employer when the harm was caused by the negligence of a co-

worker. 

Thus, contract and tort law approaches often combined to leave employees at the mercy 

of their employers. While some exceptionally valuable employees were able to negotiate 

contractual protections for themselves, most workers were economically fungible; that is, they 

lacked the bargaining power to obtain more than the very narrow rights accorded by the law.  

To a large extent, the history of the law governing the employment relation over the last 

century has consisted of the efforts of Congress, state legislatures, administrative agencies, and 

courts to address perceived evils resulting from the economic dominance of employers vis-à-vis 

employees and the failure of the common law to limit employer misuse of this power. Those 
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efforts have resulted in a variety of approaches to regulation of the employment relation, a 

number of which we will survey in this course. Most of them are found in distinct and largely 

self-contained statutory schemes like the antidiscrimination laws, statutes governing wages and 

hours, and the Family & Medical Leave Act.   

But before we get to these topics, we first must explore how the courts have altered the 

geography of the at-will rule using contract and tort law in new ways.   

 

B. Contract Law 

The at-will presumption remains a central feature of American employment law—and 

one that is, indeed, unique to our country.  In all states except Montana, unless there exists a 

contrary oral or written agreement or promise, the relationship between employer and employee 

is at-will. In other words, as a default matter, employment is at-will.  Even today then, most 

employees in this country, whether they know it or not, are at-will.  

But the presumption of at-will status is weaker than it was. Prior to about 1970, courts 

were still applying this presumption with a vengeance.  For example, in Fisher v. Jackson, 118 

A.2d 316 (Conn. 1955),  plaintiff was held to be an at-will employee even though the employer 

had promised employment for life with specified yearly salary increases. As a result, the courts, 

with no apparent embarrassment, found promises of “permanent” employment to nevertheless be 

at will. Only in the face of the clearest proof—typically, a formal, written contract for a specified 

term of years—would the courts hold the employment relationship not to be at will. See 

Employment Law Restatement § 2.02.   

Beginning in the 1970s, however, the courts have done a significant about-face, 

recognizing that the strong presumption of an at-will relationship frequently operates to defy the 

intent of the parties to the arrangement, rather than implement it. Accordingly, courts 

increasingly recognize that statements or assurances by employers about job security may create 

reasonable expectations that employment is not purely at will. Further, the courts, by looking to 

personnel policy manuals and other employment rules, have discerned the intent of the parties as 

to the terms of their relationship. Thus, more recent decisions, while not abandoning the 

presumption of at-will employment, take a more hospitable approach not only to enforcing clear 

and express written assurances of continued or permanent employment, but also to considering 

other evidence that shows the intent and/or expectations of the parties. For example, substantial 

reliance by the employee, as by quitting another job, may be a basis for concluding that the 

parties did not intend merely an at-will relation. See, e.g., Collins v. Parsons Coll., 203 N.W.2d 

594 (Iowa 1973).   

Employers have responded to this changed legal environment with efforts to reinstate at 

will; frequently today, they require new workers to sign a document acknowledging at-will 

status. They also add disclaimers—that is, statements disclaiming that any written terms convert 

the employment relationship to one that is other than at will—to employee handbooks, policy 

manuals, and other documents addressing internal policies and procedures. Thus, as the 

presumption weakens, more formal contracts often replace it, although contracts and other 
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written terms bring with them their own set of risks (including adverse interpretation due to 

ambiguities or contradictory representations).   Some of these risks are discussed briefly below 

and taken up in the tutorial questions.   

 In order to understand the issues involved, it is important to appreciate that the 

application of traditional contract approaches to the employment relation has proceeded along 

four main lines. First, courts have recognized that oral employment contracts may provide some 

rights against unjust discharge. Second, employer statements of policy, frequently found in 

employee handbooks or personnel manuals, may have a binding effect. Third, the doctrine of 

promissory estoppel has played an increasing role. Finally, a few courts have limited employers’ 

discretion by enforcing the “good faith” clause implicit in all contracts. 

 

1. Oral Contracts 

In the last few decades courts have given legal effect to oral assurances of job security. 

E.g., Larson v. Kreiser’s Inc., 472 N.W.2d 761 (S.D. 1991) (promise of future promotion in 

return for work may give rise to just cause protection); Romack v. Pub. Serv. Co., 511 N.E.2d 

1024 (Ind. 1987) (police officer stated claim by alleging that, when he was recruited by a private 

firm for a security position, he received assurances of security comparable to that he enjoyed as a 

police officer). A promise of permanent employment, for example, is likely to be viewed as 

employment until retirement, death, or disability. See Hodge v. Evans Fin. Corp., 823 F.2d 559 

(D.C. Cir. 1987) (2-1). At the extreme, courts have recognized implied promises of job security 

in long-standing employment relationships, see e.g., Foley v. Interactive Data Corp., 765 P.2d 

373 (Cal. 1988), or where long-standing employment is accompanied by fairly casual assurances 

that those employees who perform well will not be terminated, see e.g., Pugh v. See’s Candies, 

Inc., 171 Cal. Rptr. 917 (Cal. App. 1981).  

Still, when a promise should be implied and what degree of job security is impliedly 

promised are, of course, serious issues. Even when an express oral promise is alleged, however, a 

number of questions arise, such as the authority of the promissor to bind the employer and 

satisfaction of the statute of frauds, which sometimes bars enforcement of oral contracts that 

cannot be performed in less than a certain amount of time.  See, e.g., Finley v. Aetna Life & Cas. 

Co., 520 A.2d 208 (Conn. 1987) (contract of indefinite duration not within statute of frauds).  

And there has been some recent retrenchment. For instance, courts have made clearer in more 

recent years that factors such as longevity and casual assurances that employment will continue, 

standing alone, are insufficient to find an implied contract for job security; rather, a factfinder 

(either a jury or judge) must be able to infer that the employer's words or conduct, on which an 

employee reasonably relied, gave rise to that specific understanding that the employment relation 

to be one governed by a job security term.  See, e.g., Guz v. Bechtel, Inc., 8 P.3d 1089 (Cal. 

2000). 
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2. Employer Policies 

Another development is recognition by courts that formal employer policies may be 

enforceable under traditional contract analysis. See, e.g., Restatement (Third) of Employment 

Law  § 2.04. A good example is Woolley v. Hoffman La Roche, Inc., 491 A.2d 1257 (N.J. 1985), 

which treated a personnel policy manual as a general agreement covering all employees. In sharp 

contrast to earlier cases in that state, the court said, “There is no reason to treat such a document 

with hostility.” Id. at 1264. Further, the court concluded that when an employer of a substantial 

number of employees circulates a manual that, when fairly read, provides that certain benefits are 

an incident of the employment (including, especially, job security provisions), the judiciary, 

instead of “grudgingly” conceding the enforceability of those provisions, should construe them 

in accordance with the reasonable expectations of the employees. Id. As the court concluded, 

“Whatever Hoffmann La Roche may have intended, that which was read by its employees was a 

promise not to fire them except for cause.” Id. at 1266. See generally Paul Berks, Social Change 

and Judicial Response: The Handbook Exception to Employment-at-Will, 4 Emp. Rts. & 

Employ. Pol’y J. 231 (2000); Carlotta McCarthy, Employers Beware: Employee’s “Reasonable 

Reliance” on Promises Contained in Employee Handbooks May Create Contractual Rights, 31 

Suffolk U. L. Rev. 227 (1997). 

Even states that adopt this theory, however, recognize an exception to it, and that 

exception is increasingly becoming the rule. Woolley noted that, consistent with the contract 

basis of the theory, the parties could agree otherwise. As a result, employers now almost always 

include disclaimers of contractual liability in their handbooks and manuals, or, more generally, in 

employment contracts or applications. Courts ordinarily give effect to such disclaimers. See, e.g., 

Workman v. UPS, 234 F.3d 998 (7th Cir. 2000); Dell v. Montgomery Ward & Co., 811 F.2d 970 

(6th Cir. 1987) (handbook).  

Disclaimers, however, are not necessarily effective. Their validity is likely to depend on 

their conspicuousness, see McDonald v. Mobil Coal Producing, Inc., 820 P.2d 986 (Wyo. 1991), 

and whether they are phrased clearly. Even assuming clear and conspicuous disclaimers, courts 

occasionally have held that contractual obligations may still exist, for example when the 

remaining language in the manual is mandatory in nature or, in practice, the employer treats the 

handbook terms as if they are binding on both it and its employees. See, e.g., Zaccardi v. Zale 

Corp., 856 F.2d 1473 (10th Cir. 1988) (disclaimer did not warrant summary judgment for the 

company because it must be read in terms of the parties’ expectations, which could have been 

affected because parts of the manual were phrased in mandatory language); Jones v. Central 

Peninsula Gen. Hosp., 779 P.2d 783 (Alaska 1989) (one-sentence disclaimer ineffective in light 

of 85 pages of detailed provisions, many of which purport to grant rights).  
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3. Promissory Estoppel 

Section 90(1) of the Restatement (Second) of Contracts states the general principle of 

promissory estoppel: 

A promise which the promissor should reasonably expect to induce action or forbearance 

on the part of the promisee or a third person and which does induce such action or 

forbearance is binding if injustice can be avoided only by enforcement of the promise. 

While utilizing promissory estoppel to bind an employer to perform promises for benefits such as 

pensions is traditional, the use of promissory estoppel to enforce promises for job security is a 

new development. See Restatement (Third) of Employment Law § 202(b). In Gorham v. Benson 

Optical, 539 N.W.2d 798 (Minn. App. 1995), a store manager resigned one job in reliance on the 

promise of employment from the defendant. The court invoked promissory estoppel to award the 

plaintiff his reliance interest. 

The underlying basis of promissory estoppel is that employees must rely on a promise. 

An employee may rely by relocating to a job, Hackett v. Foodmaker, Inc., 245 N.W.2d 140 

(Mich. App. 1976); turning down other employment; or merely continuing to work. The more 

difficult issue is what the employer promised. If the promise is merely employment, the 

traditional view is that the promise is only for at-will employment. In order for promissory 

estoppel to provide any greater rights in this situation, the court must find an implied promise to 

employ permanently, during good performance, or at least for a “reasonable period.” The latter is 

perhaps the most likely under this theory.  

 

4. Good Faith 

A final “contract” theory of enforcement of employee rights looks not to express 

promises for its basis, but to an implied covenant of good faith that is read into all contracts by 

the law. See Restatement (Third) of Employment Law § 2.06. However, the duty of good faith is 

easier to approve than to define. See Foley v. Interactive Data Corp., 765 P.2d 373 (Cal. 1988). 

The usual invocation of the good faith principle occurs when one party performs an act 

that is not expressly barred by the contract in question but is contrary to the reasonable 

expectations of the other party. In the employment context, the classic case is Fortune v. 

National Cash Register, 364 N.E.2d 1251 (Mass. 1977), in which plaintiff claimed that he was 

discharged the day after securing for his employer a $5 million contract that would have yielded 

him substantial commissions under the compensation system in effect. The court found that the 

employment relation contained an implied covenant of good faith that prevented the employer 

from firing an at-will employee merely to deprive him of the fruits of his labors. Put another 

way, under this theory, although the employment relationship is at-will, the employer cannot 

terminate the employee to avoid paying an earned benefit (usually some form of deferred 

compensation) to which the employee is entitled under the terms of the relationship. 

Note, however, that the good faith principle is very limited.  Some courts reject the theory 

outright in at-will employment relationships, finding that, regardless of the bad faith nature of the 
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employer’s behavior or the perceived denial of an earned benefit, a good faith term cannot be 

implied in a relationship that is at will, since, by definition, the employer can terminate such a 

relationship at any time, for any reason— good or bad, fair or unfair.  Moreover, no court has 

interpreted good faith to provide any form of job security in an otherwise at-will relationship.  

E.g., Vanlente v. Univ. of Wyoming Research Corp., 975 P.2d 594 (Wyo. 1999); Morriss v. 

Coleman Co., 738 P.2d 841 (Kan. 1987). Thus, those courts that have accepted the theory in the 

bad faith denial of an earned benefit context limit recovery to the earned benefit lost, rather than 

award yet unearned compensation or other future harms attributable to the job termination. 

 

C.  Tort Law 

 As contract law has undergone a transformation in the employment context, so too has 

tort law. With regard to workers who suffer physical injuries at work, this transformation 

occurred a century ago, with the rise of workers’ compensation regimes.  Although we do not 

focus on workers’ compensation in this course because it constitutes its own remedial regime, it 

is worth noting its basic structure as well as implications. 

Rather than abolishing the restrictive tort doctrines described above, Progressive Era 

reformers advanced workers' compensation laws as the means of accommodating both employee 

and employer interests. The system, which won universal acceptance, was a compromise 

between full compensation for employees and the hit-or-miss cause of action for negligence. 

Workers' compensation laws replaced the common-law tort of negligence with an administrative 

system of strict liability for work-related injuries and diseases providing more certain recovery, 

but restricting the amounts recovered. See generally ARTHUR A. LARSON & LEX K. LARSON, 

LARSON’S WORKERS’ COMPENSATION LAW (Matthew Bender, Rev. ed. 2008). The trade-off of 

lower amounts for more certain recovery required that workers' compensation be the exclusive 

remedy against the employer for physical injuries to employees in accidents arising out of their 

employment. Thus, tort law as a means to redress employees’ physical injuries largely 

disappeared during the twentieth century. 

While the exclusive jurisdiction of the workers’ compensation law bars suit for most 

physical injury claims for workers, tort law has a wide arsenal of other theories that may be 

utilized in the employment setting.  For now it enough to know that workers' compensation 

systems typically leave two types of workplace tort claims actionable: claims for intentional 

physical harm and those for nonphysical injuries. None of these gives a right to job security per 

se, but each imposes limitations on how employers can treat their workers.  

The first category of employee claims—those for intentional physical harm against their 

employers or individual supervisors or co-workers—are possible, but are more the exception 

than the rule in employment law. A few torts play an occasional role. For example, employees 

sometimes claim assault and battery for physical altercations, Kelly v. County of Monmouth, 883 

A.2d 411 (N.J. App. Div. 2005) (suit against co-worker who grabbed plaintiff's genitals when 

hand-shaking contest escalated into a "testosterone type thing"), and occasionally allege false 

imprisonment, most often in the context of overly enthusiastic interrogation during employer 

investigations of employee dishonesty. See Chellen v. John Pickle Co., 446 F. Supp. 2d 1247 (D. 
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Okla. 2006) (false imprisonment claims by foreign workers upheld when employer confiscated 

their travel documents, posted guards outside their dormitory, and threatened them with arrest if 

they left); Foley v. Polaroid Corp., 413 N.E.2d 711 (Mass. 1987) (jury question as to whether 

employee was physically restrained, but the threat of discharge if employee left the office during 

interrogation could not constitute imprisonment for tort purposes). These kinds of intentional 

torts are also commonly deployed as ancillary causes of action to other claims. For example in 

the sexual harassment context, the tort of assault may allow suit against the individual harasser 

who might otherwise not be personally liable since discrimination statutes typically apply only to 

the corporate employer.  

Of somewhat more general application are tort claims for various nonphysical injuries. 

We explore five of the most common here, and will address privacy-related torts in Week 6. 

 

1. Intentional Infliction of Emotional Distress 

Intentional infliction of emotional or mental distress has tended to distill into a single 

question: the outrageousness of defendant’s conduct. See §46 of the Restatement (Second) of 

Torts. “Liability has been found only where the conduct has been so outrageous in character, and 

so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as 

atrocious, and utterly intolerable in a civilized community.” §46, cmt. d (1965). An important 

factor in judging the outrageousness of the conduct is whether the defendant is abusing a position 

of power over the plaintiff. Id. at cmt. e. But, as a counterbalance, the “actor is never liable . . . 

where he has done no more than to insist upon his legal rights in a permissible way, even though 

he is well aware that such insistence is certain to cause emotional distress.” Id. at cmt. g. 

In the employment setting, the landmark outrage case is Agis v. Howard Johnson Co., 

355 N.E.2d 315 (Mass. 1976), where the employer dealt with theft in a restaurant by announcing 

that waitresses would be discharged in alphabetical order until the person responsible for the 

theft was discovered. Plaintiff was first on the list and thus was fired even though defendant had 

no reason to suspect that she was the thief. The court recognized a cause of action for outrage. In 

another case, the court found an outrage claim stated when the supervisor used a variety of 

techniques he described as administering a “root canal” on an employee in an effort to force her 

to resign. Subbe-Hirt v. Baccigalupi, 94 F.3d 111 (3d Cir. 1996).  This tort has also been used by 

victims of racist slurs, or racial or sexual harassment, Woods v. Graphic Communications, 925 

F.2d 1195 (9th Cir. 1991); by workers interrogated as to supposed misconduct, Tandy Corp. v. 

Bone, 678 S.W.2d 312 (Ark. 1984); by a worker who was framed by a supervisor who placed 

checks in her purse to make it appear as if she were a thief, Dean v. Ford Motor Credit Co., 885 

F.2d 300 (5th Cir. 1989); and by a worker who was fired by his supervisors who came to his 

home to do so while he was in bed recovering from a heart attack, Archer v. Farmer Bros. Co., 

2002 Colo. App. LEXIS 718.  

Note three things about these cases.  First, in all of them the basis for the tort is not the 

termination itself, but the employers’ (supervisors’) extreme accompanying behavior.  Second, 

all of these cases involve circumstances that seem extreme or outrageous because they have to 

be.  Again, that is what is required for the plaintiff to prevail, and, thus, less shocking behavior 
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will not support a claim—even if we might view such behavior as highly inappropriate, 

offensive, or in some sense “bullying.”  Indeed, the vast majority of workplace intentional 

infliction of emotional distress claims are dismissed for this reason.  Finally, a substantial subset 

of successful claims implicate matters that might give rise to other theories of liability, including 

racial and sexual harassment and unwarranted intrusions upon protected spheres of worker 

privacy.  Taken together, all of this means that successful, stand-alone intentional infliction 

claims are rare.   

2. Fraud 

Another potentially applicable tort when an employee is discharged is fraud. See 

Restatement (Second) of Torts §525; Restatement (Third) of Employment Law § 6.05. A good 

example of misrepresentation in the employment setting is Bondi v. Jewels by Edwar, Ltd., 73 

Cal. Rptr. 494 (Ct. App. 1968), in which plaintiff was induced to close his shop and go to work 

for a competitor. He was found to have stated a cause of action in fraud against his new 

employer when he was discharged from his at-will job after only two weeks.  

Proving fraudulent misrepresentation, however, is quite difficult. Plaintiff must show that 

defendant knew at the time he made his representations that they would not be carried out. E.g., 

Shebar v. Sanyo Business Sys., 526 A.2d 1144 (N.J. App. Div. 1987), aff’d, 544 A.2d 377 (N.J. 

1988) (intent not to perform promise of lifetime employment to employee made in order to keep 

him from going to a competitor was established by testimony of executive recruiter that Sanyo 

sought a replacement for plaintiff immediately after the promise was made).  Thus, simply 

showing that an employer acted inconsistently with an earlier statement or representation is not 

enough.  Further, not only must detrimental reliance (that is, that the worker relied on the 

promise and acted on it to his detriment) be established, but also the reliance must be shown to 

be reasonable.  Such reasonableness can be difficult to establish when, for example, there is 

strong, countervailing evidence that the employment relationship is at will.  See, e.g., Shelby v. 

Zayre Corp., 474 So. 2d 1069 (Ala. 1985) (reliance on promise of permanent employment 

unreasonable in face of signed application form that employment was at will). 

3. Defamation 

A cause of action for defamation arises when statements are made in writing (libel) or 

orally (slander) that tend “to harm the reputation of another so as to lower him in the estimation 

of the community or to deter third persons from association or dealing with him.” Restatement 

(Second) of Torts §558 (1977) The elements of a defamation action are (1) a defamatory 

statement (2) made about the plaintiff (3) that is published to a third party.  As we will discuss 

below, a defamatory statements are only actionable if it is false..  Cf. Restatement (Third) of 

Employment Law §6.01 (“[a]n employer may be subject to liability for reasonably foreseeable 

pecuniary loss suffered by an employee or a former employee of the employer because the 

employer intentionally, recklessly, or negligently caused the publication of a statement 

concerning the employee or former employee that the employer knew or should have known was 

false and defamatory”). 

In the employment context, critical statements often occur but defamation requires more 

than criticism. Words that impute to an employee fraud, dishonesty, misconduct, incapacity, 
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incompetence, or unfitness are defamatory. The test is how the words would be understood using 

the reasonable person standard. See id.  § 6.01 cmt. a. For example, in Falls v. Sporting News 

Publishing Co., 834 F.2d 611 (6th Cir. 1987), the court found a defamation claim stated when, in 

response to a reader’s inquiries about a newspaper’s decision to discontinue plaintiff’s column, 

one editor wrote: “I know Joe brightened a lot of hearts with his column through the years but we 

felt it was time to make a change, with more energetic columnists who attend more events and 

are closer to today’s sports scene.” Id. at 614.   

 Given the breadth of the concept of defamation, many evaluations or unfavorable 

references will potentially be actionable.  Nor is “publication” often a problem in the 

employment setting. Statements made to individual outsiders (such as prospective employers or 

clients) or to the public regarding an employee’s performance, or reasons for departure or 

termination clearly satisfy the publication requirement.  But, in most jurisdictions, the 

requirement can be satisfied even when the defamatory communication remains within the 

employer’s organization. E.g., Stukuls v. State, 366 N.E.2d 829 (N.Y. 1977); Restatement 

(Second) of Torts §577, cmt. e. A few courts have even found the defendant responsible when 

the plaintiff himself republishes the defamation under the “compulsory self-publication” 

doctrine. E.g., Lewis v. Equitable Life Assurance Soc’y, 389 N.W.2d 876 (Minn. 1986). 

On the other side of the ledger, however, the truth of the alleged defamatory statement is 

an absolute defense, and only the “gist” or “sting” of the statement need be true. And statements 

that are nonfalsifiable—that is, pure opinions—are therefore not actionable.  However, a 

statement that is made in the form of an “opinion” can nevertheless be false and defamatory if it 

contains assertions or would be reasonably interpreted as being premised on underlying facts.   

See, e.g., Government Micro Resources, Inc. v. Jackson, 624 S.E.2d 63 (Va. 2006). 

Perhaps as important, most defamation in the employment context is potentially subject 

to a “privilege.” For example, while internal communications among agents of the corporate 

employer satisfy the publication requirement in most jurisdictions, such communications will 

frequently be qualifiedly privileged. Similarly, a qualified privilege exists when a prior employer 

gives a reference to a new or prospective employer. See, e.g., id.; Turner v. Halliburton Co., 722 

P.2d 1106 (Kan. 1986). See generally Restatement (Second) of Torts §§600 et seq. The scope of 

the privilege, however, is exceeded if the communication is published beyond those people who 

have an interest in the matter, often framed in terms of “need to know.” A qualified privilege is 

also lost when the statement is made with malice or ill will toward the plaintiff, or when the 

employer acts recklessly, without regard to whether the statements are true. 

 

4. Intentional Interference with the Employment Relationship 

Tort law also protects parties to a contract from intentional interference with their 

relationship by third parties. See generally Alex Long, The Disconnect between At-Will 

Employment and Tortious Interference with Business Relations: Rethinking Tortious Interference 

Claims in the Employment Context, 33 Ariz. St. L.J. 491 (2001); Restatement (Second) of Torts 

§§766, 767 (1979). This tort applies to employment contracts, including at-will employment. 
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See, e.g., Zippertubing Co. v. Teleflex, Inc., 757 F.2d 1401 (3d Cir. 1985); Sterner v. Marathon 

Oil Co., 767 S.W.2d 686 (Tex. 1989).  

Intentional interference with contract requires: (1) the existence of a contract between an 

employer and an employee; (2) knowledge of that relationship by the third party; (3) interference 

with that relationship by, for example, seeking the employee’s discharge; (4) lack of 

justification; and (5) proximately caused damages. WILLIAM HOLLOWAY & MICHAEL LEECH, 

EMPLOYMENT TERMINATION: RIGHTS AND REMEDIES 194 (1992).  Because the traditional 

articulation requires the existence of a contract, a common threshold question is whether the tort 

applies to at-will employment. While a cause of action clearly exists when there is the requisite 

interference with a contract for a specified term, the tenuous nature of at-will employment has 

generated questions about the applicability of the tort to this relationship. Nevertheless, most 

courts have found at-will employment relationships still to be “contracts” and thus within the 

tort.  And, in any event, the intentional interference tort reaches not only contracts but also 

interference with "prospective advantage." See, e.g., Reeves v. Hanlon, supra; Hensen v. Truman 

Med. Ctr., Inc., 62 S.W.3d 549, 553 (Mo. Ct. App. 2001).  

Another potential problem with applying this tort in the typical discharge situation is that 

there must be someone who counts as a third party to the contract who can be charged with 

interference. While there are some precedents requiring that the third party be someone other 

than an agent of the employer, e.g., Halvorsen v. Aramark Unif. Servs., Inc., 77 Cal. Rptr. 2d 

383, 390 (Cal. Ct. App. 1998), most authority treats an employee’s co-workers as third parties 

chargeable with interference with the employment contract between the employee and the 

employer, e.g., Cappiello v. Ragen Precision Indus., 471 A.2d 432 (N.J. App. Div. 1984); 

Ramsey v. Greenwald, 414 N.E.2d 1226 (Ill. App. 1980). 

This does not mean, however, that the tort of intentional interference is committed every 

time a supervisor fires an employee on behalf of a corporation. Justification (sometimes called 

privilege) is at the core of the contractual interference tort and consists of showing that the 

defendant acted reasonably in pursuit of interests that are entitled to equal or greater protection 

than the plaintiff’s interest in the job. Some interests have been held not legitimate. E.g., Kaelon 

v. USF Reddaway, Inc., 42 P.3d 344 (Ore. Ct. App. 2002) (“While a party to a contract may 

breach it, it is logically impossible for a party to interfere tortiously with its own contract. 

However, if the agent's sole purpose is one that is not for the benefit of the corporation, the agent 

is not acting within the scope of employment and may be liable."); Hatten v. Union Oil Co., 778 

P.2d 1150 (Alaska 1989) (no privilege if personal reasons were predominant motive); Sides v. 

Duke Hosp., 328 S.E.2d 818 (N.C. App. 1985) (doctors who induced a hospital to discharge 

plaintiff, a nurse, because her deposition in a malpractice suit was damaging to them, were acting 

for improper or strictly personal motives). 

On the other hand, an employee is justified in procuring the discharge of another 

employee when he acts in accordance with his job duties and in the best interests of the 

employer. E.g., Trail v. Boys & Girls Clubs of Northwest Ind., 845 N.E.2d 130, 138 (Ind. 2006) 

("[W]hen officers or directors act in their official capacity as agents of the corporation, they act 

not as individuals but as the corporation itself. In doing so, they are not acting as a third party, 

but rather as a party to the contract and cannot be personally liable for tortious interference with 

the contract."); Porter v. Oba, Inc., 42 P.3d 931, 935 (Or. Ct. App. 2002) (“A corporate agent 
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who induces a corporation to breach a contract with another party cannot be liable for intentional 

interference with that contract if the agent acted in the scope of the agent's employment. In that 

situation, the agent is the corporation.”). As a result, the reporting of wrongful conduct by 

another employee on the job may be privileged. E.g., Davenport v. Epperly, 744 P.2d 1110 

(Wyo. 1987) (reporting a co-worker who was out hunting while supposedly disabled was not 

sufficient to impose liability absent a bad motive). 

 

5. The Public Policy Exception 

The most significant recent addition to the arsenal of tort causes of action applicable to 

employment is the “public policy exception” to the at-will doctrine, which, as usually 

formulated, limits an employer’s power to discharge when the employee has engaged in conduct 

protected by an important public policy. Restatement (Third) of Employment Law § 4.01. Given 

its complexity and importance, the public policy exception— including what are typically refer 

to as “whistleblower” claims— is treated in a separate offering in this certificate program.  

For now, it’s enough to know that most jurisdictions, either by common law or statute, 

bar discharge (and sometimes even lesser discipline) when the employer does so in retaliation for 

the employee’s pursuit of a clear mandate of public policy, as by internal or external 

whistleblowing. For example, courts applying this principle have upheld causes of action when 

employees were discharged for refusing to violate laws relating to the public health, O’Sullivan 

v. Mallon, 390 A.2d 149 (N.J. Super. 1973); for complying with a court-issued subpoena, 

Hummer v. Evans, 923 P.2d 981 (Idaho 1996); for complaining about the shipping of defective 

parts, Green v. Ralee Engineering Co., 960 P.2d 1046 (Cal. 1998); for violating a company rule 

when the motivation was attempting to assist another who was in danger of serious physical 

injury or death, Gardner v. Loomis Armored Inc., 913 P.2d 377 (Wash. 1996); for filing charges 

of assault and battery arising from workplace sexual harassment, Watson v. Peoples Sec. Life Ins. 

Co., 588 A.2d 760 (Md. 1991); for filing a workers’ compensation claim, Hansen v. Harrah’s, 

675 P.2d 394 (Nev. 1984); for serving on a jury, Nees v. Hock, 536 P.2d 512 (Or. 1975); for 

cooperating with public investigations, Palmateer v. Int’l Harvester Co., 421 N.E.2d 876 (Ill. 

1981); for acting in accordance with professional responsibilities,  Pierce v. Ortho Pharma. 

Corp., 417 A.2d 505 (N.J. 1980); and for refusing to assist in illegal acts, Tameny v. Atlantic 

Richfield Co., 610 P.2d 1330 (Cal. 1980). 

Although, as the foregoing suggests, the public policy exception and statutory 

counterparts create the potential for claims in a wide variety of circumstances, these claims are 

also subject to significant substantive and procedural limitations.  Indeed, most such claims 

ultimately fail for one reason or another.  Again, these are matters of sufficient complexity that 

they are treated in detail elsewhere.   

* * * 

This brief survey gives you the baseline common-law principles that govern the 

employment relationship—the at-will doctrine and the primary contract and tort-based 

exceptions.  But, as you are probably aware, there are many other regulatory regimes that address 
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the terms and conditions of employment, most of which are contained in federal and state 

statutes.  And these regimes continue to grow in number, significance, and complexity. Although 

most employment relationships remain at will and the role of the parties in defining the terms of 

those relationships is still central (something we will discuss throughout this course), the legal 

constraints imposed on employers’ treatment of employees are significant today.  Complying 

with these mandates and managing the legal risks they entail is a challenging endeavor for HR 

and compliance professionals, to say the least.      

In the coming weeks, we will introduce a number of distinct topics, each of which is 

important to a compliant workplace.  We should note at the outset, however, that the universe of 

employment-related regulation is so vast that we cannot cover all of it.  Thus, as mentioned 

above, this survey does not include discussion of workers’ compensation or workplace safety, or 

the public policy exception. Moreover, we do not address two other areas—labor law (the law 

governing unions and collective bargaining) and employee benefits regulation (health care and 

pensions) — that, on their own, would require deeper dives.  Indeed, both of these areas are so 

extensive and specialized that they occupy their own law school courses! 

That said, there is much that we will cover.   In Week 2, we consider the definition of 

employee and employer—a critical threshold question upon which applicability of virtually all 

employment-related regulatory regimes depends.  In Weeks 3 and 4, will address the 

employment discrimination laws, a term usually used to refer to discrimination against 

employees on the basis of statutorily defined characteristics. These characteristics may be 

immutable—such as race, gender, age, or national origin—or subject to change—such as 

religion—or of either kind—such as disability discrimination, which includes mental and 

physical disabilities without regard to their causes. Week 2 will focus on Title VII and the Age 

Discrimination in Employment Act, while Week 3 discusses The Americans with Disabilities 

Act and the Duty of Reasonable Accommodation.  

The next weeks introduce you to distinct but important regulatory regimes.  Thus, Week 

5 covers the Family & Medical Leave Act, and Week 6 addresses wage and hour regulation. 

Week 7 turns from a focus on individual statutes to a more general treatment of a topic 

that is of increasing concern, employee privacy. Finally, Week 8, Risk Management: Arbitration 

and Releases turns to proactive ways in which HR and compliance professions can comply with 

their legal obligations while safeguarding their company from potential liability.   
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