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MEMORANDUM  
 

To: 2020 Summer Writing Competition Participants  

 

From: SETON HALL LAW REVIEW  

SETON HALL LEGISLATIVE JOURNAL  

 

Date: May 11, 2020 

 

Re: 2020 Journal Write-on Competition  

 

❖ The Summer Writing Competition consists of both the Comment and the Bluebook exercise. 

Completion of both components is required for all journals.  

 

❖ The sources for the survey portion of the Write-on Competition are included in this packet: 

  
1. SOURCE 1: Statutory Excerpts  

2. SOURCE 2: Regulatory Excerpts  

3. SOURCE 3: Supreme Court Decision 

4. SOURCE 4: Eighth Circuit Decision 

5. SOURCE 5: Fifth Circuit Decision   

6. SOURCE 6: Ninth Circuit Decision 

7. SOURCE 7: Eleventh Circuit Decision 

8. SOURCE 8: Fourth Circuit Decision 

9. SOURCE 9: S.D.N.Y. Decision 

 

10. SOURCE 10: D. Colorado, District Court 

Decision 

11. SOURCE 11: Law Review Note #1 

12. SOURCE 12: Law Review Note #2 

13. SOURCE 13: ADA Compliance Guide 

Newsletter 

14. SOURCE 14: Law Officer Blog Post 

 

 

❖ Additional research is neither necessary nor permitted. 

 

❖ The Bluebook exercise consists of 3 pages. Please see the exercise for instructions.  

 

❖ The Style exercise consists of 3 pages. Please see the exercise for instructions 

 

❖ The entire packet consists of 113 pages.  

 

❖ Read the attached instructions VERY carefully before beginning.  

 

❖ All participants will need to make one electronic submission.  The submission will consist of, in 

this order: 

1. A preference sheet listing your anonymous number and the journals you are applying to in order 

of preference; 

2. Your Comment; 

3. The Bluebooking exercise; and 

4. The Style exercise. 

 

❖ Competition entries must be submitted no later than Thursday, June 4, 2020, at 11:00 a.m. 

Submissions will only be accepted via the Journal Competition website 

(http://law.shu.edu/journalcompetition). Your competition entry must be submitted in Adobe 

Acrobat (.pdf) format and all metadata must be removed from your document. Submissions 
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received in a format other than Adobe Acrobat (.pdf) format will not be graded. There are 

numerous free programs, which will allow you to convert Word files to .pdf and the Adobe website 

also allows for five free conversions. To learn how to remove metadata from your document, please 

read the instructions available in the Metadata information page at 

https://law.shu.edu/technology/metadata.cfm. Please practice how to remove metadata prior to 

submission and do not wait until the last minute when trying to submit your file.  

 

❖ Each participant has the option of submitting their competition materials to the journals of their 

choice. You may choose to either submit to ALL journals or individually upload your materials to 

the one, or two journals you choose. Regardless of how many journals you decide to submit to, the 

first page of your submission should be your journal preference sheet, on which you must 

designate the order of your journal preference.  

 

❖ Throughout the competition, a list of all submissions successfully received by each journal will be 

posted on the Journal Competition website. This list will be fully updated in real time. You must 

check this list to ensure that your submissions were successfully received by each journal. If you 

submitted your file through the website (and ultimately reached the pages confirming your 

submissions) but your anonymous number does not appear on the lists, you must contact Ana Santos 

(ana.santos@shu.edu or 201-407-0568) NO LATER THAN 12:00 p.m. on Thursday, June 4 in 

order to make arrangements to resend your files.  

 

❖ Note that the IT department will be checking any files resubmitted through Ana Santos to determine 

whether they were modified after the Thursday, June 4, 11:00 a.m. deadline. The Honor Code 

regulates all conduct in regard to the competition and any violations of the Honor Code will be 

forwarded to the Associate Dean for possible disciplinary action, up to and including dismissal from 

the law school.  

 

❖ The website has been tested without error and we do not anticipate that any participants will need 

to contact Ana—the primary purpose of posting received submissions is to give you peace of mind 

that we have received your submissions. Ana should be contacted only as a last resort on June 4th 

if you are absolutely certain that you followed all of the submission instructions and you reached 

the pages confirming submission but your submission was still not received by the journals.  

 

❖ If you have questions during the competition, submit them to the discussion board. Do NOT speak 

to any journal members directly during the course of the competition. To submit a question, 

you must use the Blackboard discussion thread. The journal Editors-in-Chief will respond to your 

questions as soon as possible. Check the site frequently whether you have questions or not, as it 

will contain important information. The steps for submitting a question are as follows:  

1. Log in to LawNet/PirateNet.  

2. Click on the Blackboard icon in the upper right hand corner.  

3. In the “My Organizations” box click on “Law_Student_Services.”  

4. Click “Discussion Board” button (left navigation).  

5. Click “2020 Journal Write-on Competition Q&A.”  

6. Select the Reply button and change the Subject area to include your topic. Type your message 

in the Message box.  

GOOD LUCK! 
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INSTRUCTIONS, GUIDELINES, AND SUGGESTIONS FOR THE COMPETITION  

 

DO: 

  

1. Read these instructions very carefully several times before starting the competition. Read these 

instructions again very carefully several times before submitting your competition entry. This 

competition is just as much about following instructions as it is about writing. Failure to follow all 

instructions exactly will likely result in substantial scoring deductions.  

 

2. Make an original argument. You can argue for a position taken in one or more of the sources, or a 

new position. Participants will not be graded on whether their argument falls on one side of an issue 

or the other.  

 

3. Submit your typed Comment in twelve-point Times New Roman font, double-spaced with one-inch 

margins. Footnotes should be in ten-point Times New Roman font, and single-spaced.  

 

4. All Comments must be at least 10 pages in length and no more than 12 pages. The Bluebooking 

and Style exercises are not included in the page count and should be attached to your submission 

following the conclusion of your Comment; beginning with the Bluebook exercise, followed by the 

Style exercise. The preference sheet does not count towards the page count and should be the first 

page of your submission.  

 

5. Cite based on the bolded page numbers within a given source. Non-pertinent information has been 

removed from some sources, and so note that there will be some gaps in pagination within a source. 

 

6. Your Comment must include page numbers, preferably at the bottom of the page.  

 

7. Your anonymous competition number must appear on each page of your Comment, preferably in a 

header.  

 

8. You may only ask questions through the Journal Write-on Competition website, available through 

Blackboard. This was created specifically for the Summer Write-on Competition. We will do our 

best to post answers to your questions as quickly as possible. Remember, nothing in your question 

should allow us to connect your name to your anonymous submission. Check this site frequently, 

whether you have questions or not, to make sure that you benefit from all available information. 

While the discussion board will remain visible throughout the entire competition, questions 

submitted after 11:00 p.m. on Wednesday, June 3rd, will not be answered.  

 

9. Your competition entry must be submitted in Adobe Acrobat (.pdf) format electronically at: 

http://law.shu.edu/journalcompetititon. Competition entries will only be accepted until 11:00 a.m. 

EST on Thursday, June 4, 2020. Be mindful of time zones if you are traveling!  Do not wait 

until the last minute to submit your entry. If you plan on waiting until the last day to submit, at least 

do so several hours before the deadline in order to avoid difficulties due to high traffic on the 

website. The site will not accept files larger than 512 kb, so make sure your file is small enough 

before you attempt to submit it.  

 

10. Submissions received in a format other than Adobe Acrobat (.pdf) format will not be graded. 
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11. The name of your Adobe Acrobat (.pdf) file must consist only of your anonymous number and the 

.pdf extension. For example, if your anonymous number is 1234, your file must be named 

“1234.pdf.”  

 

12. Learn how to convert a file into Adobe Acrobat (.pdf) format as early as possible and practice 

converting a file at least once before the last day.  Adobe offers free conversions on its website and 

all law school computers are capable of performing conversions, in addition to using your personal 

computer. It is strongly advised that you learn how to remove all metadata information from your 

document early on at https://law.shu.edu/technology/metadata.cfm., in order to avoid any metadata 

issues.  

 

13. If for some reason you submit more than one competition entry via the submission website, only 

the first submission will be graded. Please do not purposely send more than one submission—

multiple submissions will serve only to frustrate the graders who will be grading your submission.  

 

14. Remember the Five Word Rule. It is plagiarism to include five words in a row from a case without 

quotation marks. The journals retain the right to automatically disqualify any paper that violates 

this rule. All submissions containing egregious violations of this rule will be forwarded to the 

Associate Dean for possible disciplinary action, up to and including dismissal from the law school.   

 

15. Read all sources three or four times before beginning your Comment.  

 

16. Note all dates on all sources.  

 

17. You should outline your Comment before attempting to write. This outline is only for your benefit 

and should not be submitted to the journals.  

 

18. Endeavor to finish your final draft well before the deadline, and allow yourself time away from the 

problem. Return to your Comment before submission and perform a final comprehensive edit.  

 

19. Work on your Comment consistently. You will need as much time as possible to complete the 

problem thoroughly.  

 

20. Check the journal competition website no later than Thursday, June 4, to ensure that your 

submission was received by the journals. See the cover page of the packet for more information.   

 

21. Use as many of the sources as you can while retaining a clear, well-written argument.   

 

22. Use correct Bluebook format for all footnotes.  
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DO NOT:  

 

1. Do not consult with or seek assistance from any other person once the competition period 

begins.  This rule prohibits any discussion (including discussions or comments on social media) of 

the cases, methods of writing the Comment, and ideas for the conclusion. The rule also prohibits 

ANY assistance such as spelling, grammar, or punctuation editing by friends or family, whether 

associated with the law school or not. The journals retain the right to automatically disqualify any 

paper that violates this rule. Any person violating this rule will be forwarded to the Associate Dean 

for possible disciplinary action, up to and including dismissal from the law school. The Honor Code 

regulates all conduct in regard to the competition.  

 

2. Do not use block quotes. Keep other quotes to an absolute minimum. Many papers are summarily 

rejected because of an overabundance of quotations. As a general rule, paraphrase the language of 

the sources.  

 

3. Do no simply restate an argument from one of the sources. This work should be your own; if 

someone else has already written what you intend to write, you are pre-empted. Use the sources 

collectively to make a new argument or critique existing arguments in a new light. 

 

4. Do not address questions to any journal member. All questions concerning the competition must 

be submitted through the designated Journal Write-on Competition discussion board. See 

instruction seven in the “DO” section above.  

 

5. Do not wait until the last day to learn how to convert your submission to Adobe Acrobat (.pdf) 

format and do not simply save your word document in .pdf format in Microsoft Word.  

 

6. Do not attempt to complete your conclusion on the last day. As you proceed, note ideas for your 

conclusion to provide a framework for the final draft.  

 

7. Do not assume anything you cannot verify in these sources. For example, blog comments might 

refer to a case, but do not assume that the case says what the blog comment claims absent 

confirmation from another source within this packet.  

 

8. Do not consult outside sources. If it is apparent that outside sources were used, your submission 

will be disqualified.  The contents of your Comment must derive solely from the sources included 

in this packet.  In some circumstances, however, your citations will indicate authorities directly 

discussed by the court, such as statutes or treatises.  

 

9. Do not give all sources, or all information in a source, equal weight.  

 

10. Do not rely on only one source to make your argument.  
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COMMENT WRITING GUIDELINES  

 

A Comment has four distinct parts. Each part should give a reader background information and should 

further your argument.  

 

1. Introduction: A Comment begins with a general introduction that presents the issue you are 

discussing and your specific argument. In this section, include only the facts necessary to introduce 

a deeper analysis that will come later in the Comment. The introduction, however, should be 

sufficient to introduce a specific and concise argument. Your reader should know what side you are 

on before finishing your introduction. Use correct Bluebook citation to cite any quotes or inferences 

from the sources.  

a. Create a header to begin this section which reads: “Part I: Introduction.”  

 

2. An overview of the sources: The Comment’s second section contains a concise overview of the 

relevant sources, particularly of the cases. In this section, highlight the court’s holding and salient 

aspects of its reasoning. Be brief in this section. Use caution to avoid including irrelevant or 

unimportant aspects of the case. In sum, the holding should be accurate, precise, and one sentence. 

Furthermore, do not feel obligated to discuss all sources here. Some are not appropriate for this 

section and serve only to bolster the analysis.  

a. Next, in the same manner, analyze any concurring or dissenting opinions in the case. 

Identify the justice or judge authoring the opinion, as well as whether any of the panel’s 

other members joined in the opinion.  

b. The language of this section, while seeking to provide an objective overview of the sources, 

should also point out and emphasize points that are beneficial to the Comment’s overall 

argument.  

c. You may label this section anything you want, as long as it is appropriate to the section’s 

content and to the overall Comment.  

d. Indicate the start of this section with a header that reads “Part II: [INSERT HEADING 

HERE].”  

 

3. Analysis: Finally, discuss your opinion of the issue, using the cases as discussion points. This 

section of the Comment should be the most extensive section. Ask, among other things: (i) what 

did the court do right regarding this issue; (ii) where did the court err; (iii) what ramifications may 

the decision cause; and (iv) what can be done to improve the law in this area?  

a. Pay particular attention to the development of this section. It offers the opportunity to draft 

an original approach to the issues presented and to demonstrate that you considered this 

question at length, formed some interesting or unique insights, and are able to discuss them 

in a logical, reasoned, and articulate fashion. 

b. Once again, you may label this section anything you want, but make sure the label indicates 

your stance on the argument and that it is an appropriate title to this section.  

c. Begin this section with the header “Part III: [INSERT HEADING HERE].” 

 

4. Conclusion: The conclusion is a small section that should bring the reader back to the big picture—

it should reiterate that you are making a thorough, reasonable, and ultimately correct argument. The 

conclusion requires citation only when referring back to specific aspects of the court’s reasoning or 

after a direct quotation. Do not make a new argument that you have not already made in the Analysis 

portion of the Comment.  
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a. Make the header for this section “Part IV: Conclusion.” 

As always, the only sources you should refer to, besides those included here, are the Bluebook (20th 

edition) and The Chicago Manual of Style (16th edition). Instructions for accessing The Chicago 

Manual of Style can be found below: 

 

1. To access The Chicago Manual of Style online:  

a. Follow this link: http://www.chicagomanualofstyle.org/home.html 

b. Click “log in”  

c. Enter “shulrev” as the username AND the password  

 

- OR - 

 

2. Hard copies of The Chicago Manual of Style are available on reserve in the library. 
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STYLISTIC GUIDELINES  

 

1. Never refer to a judge or justice as “he” or “she,” and never refer to a court as “they.”  

 

2. Use direct voice and avoid passive voice wherever possible: e.g., In July, Professor Romberg gave 

the first semester grades to the Registrar; not: The Registrar was given the first semester grades in 

July.  

 

3. Never rely on a citation in a case for appropriate form—rely on the Bluebook.  

 

4. When discussing dissenting and/or concurring opinions, you must indicate as such every time you 

use a cite other than Id.: 

e.g., Salerno, 225 A.2d at 77 (Campbell, C.J., dissenting).  

Id. at 18 (Ford, J., concurring in part and dissenting in part).  

Id., 315 A.2d at 45 (Graham, J., concurring).  

Id. (here, there was no page change – thus, no need to denote the dissent)  

Note, however, that the citation accompanying your first sentence analyzing a dissenting or 

concurring opinion must indicate that it is a dissenting or concurring opinion, even if the cite 

would normally be just “Id.”  

 

5. Remember that you should write the Comment’s second section, i.e., the overview of the court’s 

reasoning, with “court said” language:  

e.g.,  The justice declared that….  

Justice Ginsburg articulated three reasons for the Court’s reasoning….  

Surveying the other circuits’ holdings, Judge Smith posited….  

In other words, use the judge, justice, or court as the actor in every sentence.  

 

6. Refer to the court (including dissents and concurrences) in a variety of ways, e.g.:  

The court noted     The majority noted  

Justice Lee posited     The justice posited  

Judge Bork, dissenting, articulated   The dissent articulated  

 

7. Remember that the Bluebook contains a rule for virtually everything, including font style for 

sources, capitalization of certain words, and abbreviations. When in doubt, check the Bluebook. 

Even if you think you know the rule, check the Bluebook anyway. 
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PREFERENCE SHEET  

Anonymous Number: __________________  

1.____________________________________  

2.____________________________________  
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SOURCE 1: STATUTORY EXCERPTS 

Americans with Disabilities Act, 42 U.S.C. §12101, et seq. (2008). 

 

§ 12101. Findings and purpose 

 

(a) Findings.  The Congress finds that— 

(1) physical or mental disabilities in no way diminish a person’s right to fully participate in all 

aspects of society, yet many people with physical or mental disabilities have been precluded 

from doing so because of discrimination; others who have a record of a disability or are regarded 

as having a disability also have been subjected to discrimination; 

(2) historically, society has tended to isolate and segregate individuals with disabilities, and, 

despite some improvements, such forms of discrimination against individuals with disabilities 

continue to be a serious and pervasive social problem; 

(3) discrimination against individuals with disabilities persists in such critical areas as 

employment, housing, public accommodations, education, transportation, communication, 

recreation, institutionalization, health services, voting, and access to public services; 

(4) unlike individuals who have experienced discrimination on the basis of race, color, sex, 

national origin, religion, or age, individuals who have experienced discrimination on the basis 

of disability have often had no legal recourse to redress such discrimination; 

(5) individuals with disabilities continually encounter various forms of discrimination, 

including outright intentional exclusion, the discriminatory effects of architectural, 

transportation, and communication barriers, overprotective rules and policies, failure to make 

modifications to existing facilities and practices, exclusionary qualification standards and 

criteria, segregation, and relegation to lesser services, programs, activities, benefits, jobs, or 

other opportunities; 

(6) census data, national polls, and other studies have documented that people with disabilities, 

as a group, occupy an inferior status in our society, and are severely disadvantaged socially, 

vocationally, economically, and educationally; 

(7) the Nation’s proper goals regarding individuals with disabilities are to assure equality of 

opportunity, full participation, independent living, and economic self-sufficiency for such 

individuals; and 

(8) the continuing existence of unfair and unnecessary discrimination and prejudice denies 

people with disabilities the opportunity to compete on an equal basis and to pursue those 

opportunities for which our free society is justifiably famous, and costs the United States 

billions of dollars in unnecessary expenses resulting from dependency and nonproductivity. 

(b) Purpose.  It is the purpose of this Act— 

(1) to provide a clear and comprehensive national mandate for the elimination of discrimination 

against individuals with disabilities; 

(2) to provide clear, strong, consistent, enforceable standards addressing discrimination against 

individuals with disabilities; 

(3) to ensure that the Federal Government plays a central role in enforcing the standards 

established in this Act on behalf of individuals with disabilities; and 

(4) to invoke the sweep of congressional authority, including the power to enforce the fourteenth 

amendment and to regulate commerce, in order to address the major areas of discrimination 

faced day-to-day by people with disabilities. 

 

 



 

 11 

 

 

§ 12131. Definition 

 

As used in this title: 

(1) Public entity. The term “public entity” means— 

(A) any State or local government; 

(B) any department, agency, special purpose district, or other instrumentality of a State 

or States or local government; and 

(C) the National Railroad Passenger Corporation, and any commuter authority (as 

defined in section 103(8) of the Rail Passenger Service Act [49 USCS § 24102(4)]. 

(2) Qualified individual with a disability. The term “qualified individual with a disability” 

means an individual with a disability who, with or without reasonable modifications to rules, 

policies, or practices, the removal of architectural, communication, or transportation barriers, 

or the provision of auxiliary aids and services, meets the essential eligibility requirements for 

the receipt of services or the participation in programs or activities provided by a public entity. 

 

§ 12132. Discrimination  

 

Subject to the provisions of this title, no qualified individual with a disability shall, by reason of such 

disability, be excluded from participation in or be denied the benefits of the services, programs, or 

activities of a public entity, or be subjected to discrimination by any such entity. 
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SOURCE 2: REGULATORY EXCERPTS 

 

28 C.F.R. §35.101 et seq. (2020) 

 

§35.101. Purpose and Broad Coverage 

(a) Purpose. The purpose of this part is to implement subtitle A of title II of the Americans with 

Disabilities Act of 1990 (42 U.S.C. 12131–12134), as amended by the ADA Amendments Act 

of 2008 (ADA Amendments Act) (Pub.L. 110–325, 122 Stat. 3553 (2008)), which prohibits 

discrimination on the basis of disability by public entities. 

(b) Broad coverage. The primary purpose of the ADA Amendments Act is to make it easier for 

people with disabilities to obtain protection under the ADA. Consistent with the ADA 

Amendments Act’s purpose of reinstating a broad scope of protection under the ADA, the 

definition of “disability” in this part shall be construed broadly in favor of expansive coverage 

to the maximum extent permitted by the terms of the ADA. The primary object of attention in 

cases brought under the ADA should be whether entities covered under the ADA have complied 

with their obligations and whether discrimination has occurred, not whether the individual 

meets the definition of “disability.” The question of whether an individual meets the definition 

of “disability” under this part should not demand extensive analysis. 

 

§35102. Application 

(a) Except as provided in paragraph (b) of this section, this part applies to all services, programs, 

and activities provided or made available by public entities. 

(b) [omitted] 

§ 35.103 Relationship to other laws 

(a) Rule of interpretation. Except as otherwise provided in this part, this part shall not be construed to 

apply a lesser standard than the standards applied under title V of the Rehabilitation Act of 1973 (29 

U.S.C. 791) or the regulations issued by Federal agencies pursuant to that title. 

 

(b) Other laws. This part does not invalidate or limit the remedies, rights, and procedures of any other 

Federal laws, or State or local laws (including State common law) that provide greater or equal 

protection for the rights of individuals with disabilities or individuals associated with them. 

§ 35.104 Definitions. 

Direct threat means a significant risk to the health or safety of others that cannot be eliminated by a 

modification of policies, practices or procedures, or by the provision of auxiliary aids or services as 

provided in § 35.139. 

 

. . . 

 

Individual with a disability means a person who has a disability. The term individual with a disability 

does not include an individual who is currently engaging in the illegal use of drugs, when the public 

entity acts on the basis of such use. 

 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS12131&originatingDoc=N5A1CF741604011E6888EADDFB5BB423A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS12134&originatingDoc=N5A1CF741604011E6888EADDFB5BB423A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I46CD0AF08B-4511DDA3D6F-162A9B23475)&originatingDoc=N5A1CF741604011E6888EADDFB5BB423A&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=28CFRS35.139&originatingDoc=N57B891708F5311E6B4619AA11142DB36&refType=VP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
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. . . 

 

 

Public entity means— 

 

(1) Any State or local government; 

 

(2) Any department, agency, special purpose district, or other instrumentality of a State or States or 

local government; and 

(3) The National Railroad Passenger Corporation, and any commuter authority (as defined in section 

103(8) of the Rail Passenger Service Act). 

 

Qualified individual with a disability means an individual with a disability who, with or without 

reasonable modifications to rules, policies, or practices, the removal of architectural, communication, 

or transportation barriers, or the provision of auxiliary aids and services, meets the essential eligibility 

requirements for the receipt of services or the participation in programs or activities provided by a 

public entity. 

§ 35.105 Self-evaluation. 

(a) A public entity shall, within one year of the effective date of this part, evaluate its current services, 

policies, and practices, and the effects thereof, that do not or may not meet the requirements of this part 

and, to the extent modification of any such services, policies, and practices is required, the public entity 

shall proceed to make the necessary modifications. 

(b) A public entity shall provide an opportunity to interested persons, including individuals with 

disabilities or organizations representing individuals with disabilities, to participate in the self-

evaluation process by submitting comments. 

(c) A public entity that employs 50 or more persons shall, for at least three years following completion 

of the self-evaluation, maintain on file and make available for public inspection: 

(1) A list of the interested persons consulted; 

(2) A description of areas examined and any problems identified; and 

(3) A description of any modifications made. 

(d) If a public entity has already complied with the self-evaluation requirement of a regulation 

implementing section 504 of the Rehabilitation Act of 1973, then the requirements of this section shall 

apply only to those policies and practices that were not included in the previous self-evaluation. 

 

§35130. General Prohibitions Against Discrimination.  

(a) No qualified individual with a disability shall, on the basis of disability, be excluded from 

participation in or be denied the benefits of the services, programs, or activities of a public entity, or be 

subjected to discrimination by any public entity. 

(b) (1) A public entity, in providing any aid, benefit, or service, may not, directly or through contractual, 

licensing, or other arrangements, on the basis of disability— 

(i) Deny a qualified individual with a disability the opportunity to participate in or 

benefit from the aid, benefit, or service; 

(ii) Afford a qualified individual with a disability an opportunity to participate in or 

benefit from the aid, benefit, or service that is not equal to that afforded others; 
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(iii) Provide a qualified individual with a disability with an aid, benefit, or service that 

is not as effective in affording equal opportunity to obtain the same result, to gain the 

same benefit, or to reach the same level of achievement as that provided to others; 

(iv) Provide different or separate aids, benefits, or services to individuals with 

disabilities or to any class of individuals with disabilities than is provided to others 

unless such action is necessary to provide qualified individuals with disabilities with 

aids, benefits, or services that are as effective as those provided to others; 

(v) Aid or perpetuate discrimination against a qualified individual with a disability by 

providing significant assistance to an agency, organization, or person that discriminates 

on the basis of disability in providing any aid, benefit, or service to beneficiaries of the 

public entity's program; 

(vi) Deny a qualified individual with a disability the opportunity to participate as a 

member of planning or advisory boards; 

(vii) Otherwise limit a qualified individual with a disability in the enjoyment of any 

right, privilege, advantage, or opportunity enjoyed by others receiving the aid, benefit, 

or service. 

(2) A public entity may not deny a qualified individual with a disability the opportunity to 

participate in services, programs, or activities that are not separate or different, despite the 

existence of permissibly separate or different programs or activities. 

(3) A public entity may not, directly or through contractual or other arrangements, utilize criteria 

or methods of administration: 

(i) That have the effect of subjecting qualified individuals with disabilities to 

discrimination on the basis of disability; 

(ii) That have the purpose or effect of defeating or substantially impairing 

accomplishment of the objectives of the public entity's program with respect to 

individuals with disabilities; or 

(iii) That perpetuate the discrimination of another public entity if both public entities are 

subject to common administrative control or are agencies of the same State. 

(4) A public entity may not, in determining the site or location of a facility, make selections— 

(i) That have the effect of excluding individuals with disabilities from, denying them the 

benefits of, or otherwise subjecting them to discrimination; or 

(ii) That have the purpose or effect of defeating or substantially impairing the 

accomplishment of the objectives of the service, program, or activity with respect to 

individuals with disabilities. 

(5) A public entity, in the selection of procurement contractors, may not use criteria that subject 

qualified individuals with disabilities to discrimination on the basis of disability. 

(6) A public entity may not administer a licensing or certification program in a manner that 

subjects qualified individuals with disabilities to discrimination on the basis of disability, nor 

may a public entity establish requirements for the programs or activities of licensees or certified 

entities that subject qualified individuals with disabilities to discrimination on the basis of 

disability. The programs or activities of entities that are licensed or certified by a public entity 

are not, themselves, covered by this part. 

(7) (i) A public entity shall make reasonable modifications in policies, practices, or procedures 

when the modifications are necessary to avoid discrimination on the basis of disability, unless 

the public entity can demonstrate that making the modifications would fundamentally alter the 

nature of the service, program, or activity. 
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(ii) A public entity is not required to provide a reasonable modification to an individual who 

meets the definition of “disability” solely under the “regarded as” prong of the definition of 

“disability” at § 35.108(a)(1)(iii). 

(8) A public entity shall not impose or apply eligibility criteria that screen out or tend to screen 

out an individual with a disability or any class of individuals with disabilities from fully and 

equally enjoying any service, program, or activity, unless such criteria can be shown to be 

necessary for the provision of the service, program, or activity being offered. 

(c) Nothing in this part prohibits a public entity from providing benefits, services, or advantages to 

individuals with disabilities, or to a particular class of individuals with disabilities beyond those 

required by this part. 

(d) A public entity shall administer services, programs, and activities in the most integrated setting 

appropriate to the needs of qualified individuals with disabilities. 

(e) (1) Nothing in this part shall be construed to require an individual with a disability to accept an 

accommodation, aid, service, opportunity, or benefit provided under the ADA or this part which such 

individual chooses not to accept. 

(2) Nothing in the Act or this part authorizes the representative or guardian of an individual 

with a disability to decline food, water, medical treatment, or medical services for that 

individual. 

(f) A public entity may not place a surcharge on a particular individual with a disability or any group 

of individuals with disabilities to cover the costs of measures, such as the provision of auxiliary aids or 

program accessibility, that are required to provide that individual or group with the nondiscriminatory 

treatment required by the Act or this part. 

(g) A public entity shall not exclude or otherwise deny equal services, programs, or activities to an 

individual or entity because of the known disability of an individual with whom the individual or entity 

is known to have a relationship or association. 

(h) A public entity may impose legitimate safety requirements necessary for the safe operation of its 

services, programs, or activities. However, the public entity must ensure that its safety requirements 

are based on actual risks, not on mere speculation, stereotypes, or generalizations about individuals 

with disabilities. 

(i) Nothing in this part shall provide the basis for a claim that an individual without a disability was 

subject to discrimination because of a lack of disability, including a claim that an individual with a 

disability was granted a reasonable modification that was denied to an individual without a disability. 
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Brennan and Marshall joined. 

 

Opinion 

 

Chief Justice REHNQUIST delivered the opinion of the Court. 

 
[1] This case requires us to decide what constitutional standard governs a free citizen’s claim that law 

enforcement officials used excessive force in the course of making an arrest, investigatory stop, or other 

“seizure” of his person. We hold that such claims are properly analyzed under the Fourth Amendment’s 

“objective reasonableness” **1868 standard, rather than under a substantive due process standard. 

  

In this action under 42 U.S.C. § 1983, petitioner Dethorne Graham seeks to recover damages for injuries 

allegedly sustained when law enforcement officers used physical force against him during the course of 

an investigatory stop. Because the case comes to us from a decision of the Court of Appeals affirming the 

entry of a directed verdict for respondents, we take the evidence hereafter noted in the light most favorable 

to petitioner. On November 12, 1984, Graham, a diabetic, felt the onset of an insulin reaction. He asked a 

friend, William Berry, to drive him to a nearby convenience store so he could purchase some orange juice 

to counteract the reaction. Berry agreed, but when Graham entered the store, he saw a number of people 

ahead of him in the check *389 outline. Concerned about the delay, he hurried out of the store and asked 

Berry to drive him to a friend’s house instead. 

  

Respondent Connor, an officer of the Charlotte, North Carolina, Police Department, saw Graham hastily 

enter and leave the store. The officer became suspicious that something was amiss and followed Berry’s 

car. About one-half mile from the store, he made an investigative stop. Although Berry told Connor that 

Graham was simply suffering from a “sugar reaction,” the officer ordered Berry and Graham to wait while 

he found out what, if anything, had happened at the convenience store. When Officer Connor returned to 

his patrol car to call for backup assistance, Graham got out of the car, ran around it twice, and finally sat 

down on the curb, where he passed out briefly. 
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In the ensuing confusion, a number of other Charlotte police officers arrived on the scene in response to 

Officer Connor’s request for backup. One of the officers rolled Graham over on the sidewalk and cuffed 

his hands tightly behind his back, ignoring Berry’s pleas to get him some sugar. Another officer said: “I’ve 

seen a lot of people with sugar diabetes that never acted like this. Ain’t nothing wrong with the M.F. but 

drunk. Lock the S.B. up.” App. 42. Several officers then lifted Graham up from behind, carried him over 

to Berry’s car, and placed him face down on its hood. Regaining consciousness, Graham asked the officers 

to check in his wallet for a diabetic decal that he carried. In response, one of the officers told him to “shut 

up” and shoved his face down against the hood of the car. Four officers grabbed Graham and threw him 

headfirst into the police car. A friend of Graham’s brought some orange juice to the car, but the officers 

refused to let him have it. Finally, Officer Connor received a report that Graham had done nothing wrong 

at the convenience store, and the officers drove him home and released him. 

  

*390 At some point during his encounter with the police, Graham sustained a broken foot, cuts on his 

wrists, a bruised forehead, and an injured shoulder; he also claims to have developed a loud ringing in his 

right ear that continues to this day. He commenced this action under 42 U.S.C. § 1983 against the 

individual officers involved in the incident, all of whom are respondents here, alleging that they had used 

excessive force in making the investigatory stop, in violation of “rights secured to him under the 

Fourteenth Amendment to the United States Constitution and 42 U.S.C. § 1983.” Complaint ¶ 10, App. 5. 

The case was tried before a jury. At the close of petitioner’s evidence, respondents moved for a directed 

verdict. In ruling on that motion, the District Court considered the following **1869 four factors, which 

it identified as “[t]he factors to be considered in determining when the excessive use of force gives rise to 

a cause of action under § 1983”: (1) the need for the application of force; (2) the relationship between that 

need and the amount of force that was used; (3) the extent of the injury inflicted; and (4) “[w]hether the 

force was applied in a good faith effort to maintain and restore discipline or maliciously and sadistically 

for the very purpose of causing harm.” 644 F.Supp. 246, 248 (WDNC 1986). Finding that the amount of 

force used by the officers was “appropriate under the circumstances,” that “[t]here was no discernable 

injury inflicted,” and that the force used “was not applied maliciously or sadistically for the very purpose 

of causing harm,” but in “a good faith effort to maintain or restore order in the face of a potentially 

explosive *391 situation,” id., at 248–249, the District Court granted respondents’ motion for a directed 

verdict. 

  

A divided panel of the Court of Appeals for the Fourth Circuit affirmed. 827 F.2d 945 (1987). The majority 

ruled first that the District Court had applied the correct legal standard in assessing petitioner’s excessive 

force claim. Id., at 948–949. Without attempting to identify the specific constitutional provision under 

which that claim arose, the majority endorsed the four-factor test applied by the District Court as generally 

applicable to all claims of “constitutionally excessive force” brought against governmental officials. Id., 

at 948. The majority rejected petitioner’s argument, based on Circuit precedent, that it was error to require 

him to prove that the allegedly excessive force used against him was applied “maliciously and sadistically 

for the very purpose of causing harm.” Ibid. Finally, the majority held that a reasonable jury applying the 

four-part test it had just endorsed *392 to petitioner’s evidence “could not find that the force applied was 

constitutionally excessive.” Id., at 949–950. The dissenting judge argued that this Court’s decisions in 

Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968), and Tennessee v. Garner, 471 U.S. 1, 

105 S.Ct. 1694, 85 L.Ed.2d 1 (1985), required that excessive force claims arising out of investigatory 

stops be analyzed under the Fourth Amendment’s “objective reasonableness” standard. 827 F.2d, at 950–

952. We granted certiorari, 488 U.S. 816, 109 S.Ct. 54, 102 L.Ed.2d 32 (1988), and now reverse. 
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Fifteen years ago, in Johnson v. Glick, 481 F.2d 1028, cert. denied, 414 U.S. 1033, 94 S.Ct. 462, 38 

L.Ed.2d 324 (1973), the Court of Appeals for the Second Circuit addressed a § 1983 damages claim filed 

by a pretrial detainee who claimed that a guard had assaulted him without justification. In evaluating the 

detainee’s claim, Judge Friendly applied neither the Fourth **1870 Amendment nor the Eighth, the two 

most textually obvious sources of constitutional protection against physically abusive governmental 

conduct.6 Instead, he looked to “substantive due process,” holding that “quite apart from any ‘specific’ of 

the Bill of Rights, application of undue force by *393 law enforcement officers deprives a suspect of 

liberty without due process of law.” 481 F.2d, at 1032. As support for this proposition, he relied upon our 

decision in Rochin v. California, 342 U.S. 165, 72 S.Ct. 205, 96 L.Ed. 183 (1952), which used the Due 

Process Clause to void a state criminal conviction based on evidence obtained by pumping the defendant’s 

stomach. 481 F.2d, at 1032–1033. If a police officer’s use of force which “shocks the conscience” could 

justify setting aside a criminal conviction, Judge Friendly reasoned, a correctional officer’s use of 

similarly excessive force must give rise to a due process violation actionable under § 1983. Ibid. Judge 

Friendly went on to set forth four factors to guide courts in determining “whether the constitutional line 

has been crossed” by a particular use of force—the same four factors relied upon by the courts below in 

this case. Id., at 1033. 

  

In the years following Johnson v. Glick, the vast majority of lower federal courts have applied its four-

part “substantive due process” test indiscriminately to all excessive force claims lodged against law 

enforcement and prison officials under § 1983, without considering whether the particular application of 

force might implicate a more specific constitutional right governed by a different standard. Indeed, many 

courts have seemed to assume, as did the courts below in this case, that there is a generic “right” to be free 

from excessive force, grounded not in any particular constitutional provision but rather in “basic principles 

of § 1983 jurisprudence.” 

  

We reject this notion that all excessive force claims brought under § 1983 are governed by a single generic 

standard. As we have said many times, § 1983 “is not itself a *394 source of substantive rights,” but 

merely provides “a method for vindicating federal rights elsewhere conferred.” Baker v. McCollan, 443 

U.S. 137, 144, n. 3, 99 S.Ct. 2689, 2694, n. 3, 61 L.Ed.2d 433 (1979). In addressing an excessive force 

claim brought under § 1983, analysis begins by identifying the specific constitutional right allegedly 

infringed by the challenged application of force. See id., at 140, 99 S.Ct., at 2692 (“The first inquiry in 

any § 1983 suit” is “to isolate the precise constitutional violation with which [the defendant] is charged”). 

In most instances, **1871 that will be either the Fourth Amendment’s prohibition against unreasonable 

seizures of the person, or the Eighth Amendment’s ban on cruel and unusual punishments, which are the 

two primary sources of constitutional protection against physically abusive governmental conduct. The 

validity of the claim must then be judged by reference to the specific constitutional standard which governs 

that right, rather than to some generalized “excessive force” standard. See Tennessee v. Garner, supra, 

471 U.S., at 7–22, 105 S.Ct., at 1699–1707 (claim of excessive force to effect arrest analyzed under a 

Fourth Amendment standard); Whitley v. Albers, 475 U.S. 312, 318–326, 106 S.Ct. 1078, 1083–1088, 89 

L.Ed.2d 251 (1986) (claim of excessive force to subdue convicted prisoner analyzed under an Eighth 

Amendment standard). 

  

Where, as here, the excessive force claim arises in the context of an arrest or investigatory stop of a free 

citizen, it is most properly characterized as one invoking the protections of the Fourth Amendment, which 

guarantees citizens the right “to be secure in their persons ... against unreasonable ... seizures” of the 

person. This much is clear from our decision in Tennessee v. Garner, supra. In Garner, we addressed a 
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claim that the use of deadly force to apprehend a fleeing suspect who did not appear to be armed or 

otherwise dangerous violated the suspect’s constitutional rights, notwithstanding the existence of probable 

cause to arrest. *395 Though the complaint alleged violations of both the Fourth Amendment and the Due 

Process Clause, see 471 U.S., at 5, 105 S.Ct., at 1698, we analyzed the constitutionality of the challenged 

application of force solely by reference to the Fourth Amendment’s prohibition against unreasonable 

seizures of the person, holding that the “reasonableness” of a particular seizure depends not only on when 

it is made, but also on how it is carried out. Id., at 7–8, 105 S.Ct., at 1699–1700. Today we make explicit 

what was implicit in Garner ‘s analysis, and hold that all claims that law enforcement officers have used 

excessive force—deadly or not—in the course of an arrest, investigatory stop, or other “seizure” of a free 

citizen should be analyzed under the Fourth Amendment and its “reasonableness” standard, rather than 

under a “substantive due process” approach. Because the Fourth Amendment provides an explicit textual 

source of constitutional protection against this sort of physically intrusive governmental conduct, that 

Amendment, not the more generalized notion of “substantive due process,” must be the guide for 

analyzing these claims.10 

  

*396 Determining whether the force used to effect a particular seizure is “reasonable” under the Fourth 

Amendment requires a careful balancing of “‘the nature and quality of the intrusion on the individual’s 

Fourth Amendment interests’” against the countervailing governmental interests at stake. Id., at 8, 105 

S.Ct., at 1699, quoting United States v. Place, 462 U.S. 696, 703, 103 S.Ct. 2637, 2642, 77 L.Ed.2d 110 

(1983). Our Fourth Amendment jurisprudence **1872 has long recognized that the right to make an arrest 

or investigatory stop necessarily carries with it the right to use some degree of physical coercion or threat 

thereof to effect it. See Terry v. Ohio, 392 U.S., at 22–27, 88 S.Ct., at 1880–1883. Because “[t]he test of 

reasonableness under the Fourth Amendment is not capable of precise definition or mechanical 

application,” Bell v. Wolfish, 441 U.S. 520, 559, 99 S.Ct. 1861, 1884, 60 L.Ed.2d 447 (1979), however, 

its proper application requires careful attention to the facts and circumstances of each particular case, 

including the severity of the crime at issue, whether the suspect poses an immediate threat to the safety of 

the officers or others, and whether he is actively resisting arrest or attempting to evade arrest by flight. 

See Tennessee v. Garner, 471 U.S., at 8–9, 105 S.Ct., at 1699–1700 (the question is “whether the totality 

of the circumstances justifie[s] a particular sort of ... seizure”). 

  
[4] The “reasonableness” of a particular use of force must be judged from the perspective of a reasonable 

officer on the scene, rather than with the 20/20 vision of hindsight. See Terry v. Ohio, supra, 392 U.S., at 

20–22, 88 S.Ct., at 1879–1881. The Fourth Amendment is not violated by an arrest based on probable 

cause, even though the wrong person is arrested, Hill v. California, 401 U.S. 797, 91 S.Ct. 1106, 28 

L.Ed.2d 484 (1971), nor by the mistaken execution of a valid search warrant on the wrong premises, 

Maryland v. Garrison, 480 U.S. 79, 107 S.Ct. 1013, 94 L.Ed.2d 72 (1987). With respect to a claim of 

excessive force, the same standard of reasonableness at the moment applies: “Not every push or shove, 

even if it may later seem unnecessary in the peace of a judge’s chambers,” Johnson v. Glick, 481 F.2d, at 

1033, violates the Fourth Amendment. The calculus of reasonableness must embody *397 allowance for 

the fact that police officers are often forced to make split-second judgments—in circumstances that are 

tense, uncertain, and rapidly evolving—about the amount of force that is necessary in a particular situation. 

  

As in other Fourth Amendment contexts, however, the “reasonableness” inquiry in an excessive force case 

is an objective one: the question is whether the officers’ actions are “objectively reasonable” in light of 

the facts and circumstances confronting them, without regard to their underlying intent or motivation. See 

Scott v. United States, 436 U.S. 128, 137–139, 98 S.Ct. 1717, 1723–1724, 56 L.Ed.2d 168 (1978); see also 
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Terry v. Ohio, supra, 392 U.S., at 21, 88 S.Ct., at 1879 (in analyzing the reasonableness of a particular 

search or seizure, “it is imperative that the facts be judged against an objective standard”). An officer’s 

evil intentions will not make a Fourth Amendment violation out of an objectively reasonable use of force; 

nor will an officer’s good intentions make an objectively unreasonable use of force constitutional. See 

Scott v. United States, supra, 436 U.S., at 138, 98 S.Ct., at 1723, citing United States v. Robinson, 414 

U.S. 218, 94 S.Ct. 467, 38 L.Ed.2d 427 (1973). 

  

Because petitioner’s excessive force claim is one arising under the Fourth Amendment, the Court of 

Appeals erred in analyzing it under the four-part Johnson v. Glick test. That test, which requires 

consideration of whether the individual officers acted in “good faith” or “maliciously and sadistically for 

the very purpose of causing harm,” is incompatible with a proper Fourth Amendment analysis. We do not 

agree with the Court of Appeals’ suggestion, see 827 F.2d, at 948, that the “malicious and sadistic” inquiry 

is merely another way of describing conduct that is objectively unreasonable under the circumstances. 

Whatever the empirical correlations between “malicious and sadistic” behavior and objective 

unreasonableness may be, the fact remains that the “malicious and sadistic” factor puts in issue the 

subjective motivations of the individual officers, which our prior cases make clear has no bearing on 

whether a particular seizure is “unreasonable” under the Fourth **1873 Amendment. Nor do we agree 

with the *398 Court of Appeals’ conclusion, see id., at 948, n. 3, that because the subjective motivations 

of the individual officers are of central importance in deciding whether force used against a convicted 

prisoner violates the Eighth Amendment, see Whitley v. Albers, 475 U.S., at 320–321, 106 S.Ct., at 1084–

1085,11 it cannot be reversible error to inquire into them in deciding whether force used against a suspect 

or arrestee violates the Fourth Amendment. Differing standards under the Fourth and Eighth Amendments 

are hardly surprising: the terms “cruel” and “punishments” clearly suggest some inquiry into subjective 

state of mind, whereas the term “unreasonable” does not. Moreover, the less protective Eighth Amendment 

standard applies “only after the State has complied with the constitutional guarantees traditionally 

associated with criminal prosecutions.”  *399 Ingraham v. Wright, 430 U.S. 651, 671, n. 40, 97 S.Ct. 

1401, 1412, n. 40, 51 L.Ed.2d 711 (1977). The Fourth Amendment inquiry is one of “objective 

reasonableness” under the circumstances, and subjective concepts like “malice” and “sadism” have no 

proper place in that inquiry.12 

  

Because the Court of Appeals reviewed the District Court’s ruling on the motion for directed verdict under 

an erroneous view of the governing substantive law, its judgment must be vacated and the case remanded 

to that court for reconsideration of that issue under the proper Fourth Amendment standard. 

  

It is so ordered. 

 

Justice BLACKMUN, with whom Justice BRENNAN and Justice MARSHALL join, concurring in part 

and concurring in the judgment. 

 

I join the Court’s opinion insofar as it rules that the Fourth Amendment is the primary tool for analyzing 

claims of excessive force in the prearrest context, and I concur in the judgment remanding the case to the 

Court of Appeals for reconsideration of the evidence under a reasonableness standard. In light of 

respondents’ concession, **1874 however, that the pleadings in this case properly may be construed as 

raising a Fourth Amendment claim, see Brief for Respondents 3, I see no reason for the Court to find it 

necessary further to reach out to decide that prearrest excessive force claims are to be analyzed under the 

Fourth Amendment rather than under a *400 substantive due process standard. I also see no basis for the 
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Court’s suggestion, ante, at 1871, that our decision in Tennessee v. Garner, 471 U.S. 1, 105 S.Ct. 1694, 

85 L.Ed.2d 1 (1985), implicitly so held. Nowhere in Garner is a substantive due process standard for 

evaluating the use of excessive force in a particular case discussed; there is no suggestion that such a 

standard was offered as an alternative and rejected. 

  

In this case, petitioner apparently decided that it was in his best interest to disavow the continued 

applicability of substantive due process analysis as an alternative basis for recovery in prearrest excessive 

force cases. See Brief for Petitioner 20. His choice was certainly wise as a matter of litigation strategy in 

his own case, but does not (indeed, cannot be expected to) serve other potential plaintiffs equally well. It 

is for that reason that the Court would have done better to leave that question for another day. I expect 

that the use of force that is not demonstrably unreasonable under the Fourth Amendment only rarely will 

raise substantive due process concerns. But until I am faced with a case in which that question is squarely 

raised, and its merits are subjected to adversary presentation, I do not join in foreclosing the use of 

substantive due process analysis in prearrest cases. 

  

___________________________________________________________________________________ 
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OPINION 

 [*909]  MURPHY, Circuit Judge. 

Jeffrey Gorman, a paraplegic who uses a wheelchair, was injured while being transported after his arrest 

by Kansas City police officers. He brought this action against the members of the Kansas City Board of 

Police Commissioners, the chief of police, and the officer who drove the transport vehicle, claiming 

discrimination based on his disability in violation of Title II of the Americans With Disabilities Act 

(ADA), 42 U.S.C. § 12132, and § 504 of the Rehabilitation Act, 29 U.S.C. § 794(a). The district court 

granted summary judgment to the defendants, and Gorman appeals from the judgment. We affirm in part 

and reverse in part. 

I. 

Each side characterizes the facts in the record quite differently, but on our de novo review of the grant of 

summary judgment, we state them in the light most favorable to Gorman, the non-moving party.  Gerdes 

v. Swift-Eckrich, Inc., 125 F.3d 634, 637 (8th Cir. 1997). A severe spinal cord injury requires Gorman to 

use a wheelchair, and in the early hours of May 31, 1992 he became involved in a disagreement at a 

Kansas City bar known as Guitars and Cadillacs. When he and a friend began descending the steps to the 

dance floor, a bar employee told him he could not go down onto the dance floor. Gorman protested that 

he was entitled to go there, but the employee told him "you're out of here" and began to pull his wheelchair 

up the steps. Gorman was evicted from the bar. When he demanded to be readmitted, employees at the 

door refused. Gorman then approached two police officers to tell them what had happened and to request 

their help in getting back into the bar. He began to argue with them, and they eventually arrested him for 

trespassing and called for transportation to take him to the police station. 

In response to the call officer Neil Becker arrived with a patrol wagon that was not equipped with a 

wheelchair lift or wheelchair restraints. Gorman told the police that the van was not properly equipped for 

him to ride in it, and that due to his use of a urine bag it would be necessary for him to go to the bathroom 
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before he was transported. The officers lifted Gorman from his chair and placed him on a bench inside the 

van. Gorman states that they complied with his instructions on how to lift him from his chair, but not with 

his requests that he be allowed to go to the bathroom prior to transport or that they place the seat cushion 

from his wheelchair underneath him to help support  [*910]  his legs. Because of his paraplegia Gorman 

was not independently able to maintain himself upright on the bench, and the police tied him with his belt 

to a mesh wall behind the bench and also fastened a seatbelt around him. During the drive to the station 

the belts came loose, and Gorman fell to the floor. The fall injured his shoulders and back severely enough 

to require surgery and also broke his urine bag, leaving him soaked in his own urine. 

Gorman filed this action, alleging violation of his rights under the ADA and the Rehabilitation Act . . . . 

Gorman alleged that the board members and the chief failed to provide a proper transportation vehicle to 

accommodate his condition, to modify department policies and procedures dealing with arrest and 

transportation to accommodate individuals with spinal cord injuries, and to institute proper training for 

Kansas City police officers on how to handle such arrestees. He claimed that the manner of his post-arrest 

handling and transportation evidenced unlawful discrimination by all the defendants, including Becker 

who drove the police van that took him to the station. His complaint sought compensatory damages for 

physical and mental injuries, punitive damages, injunctive relief compelling the defendants to comply 

with the statutes, and attorney fees and costs.  

The defendants filed several motions in the district court, including motions for summary judgment, and 

the parties submitted affidavits and deposition testimony from Gorman, several defendants, and other 

witnesses. The district court . . . concluded that the two federal statutes did not cover Gorman's claims 

because he did not fit the ADA definition of a "qualified individual with a disability." Such a qualified 

individual must meet "the essential eligibility requirements for the receipt of services" of the public entity, 

and the court construed this statutory language to mean services voluntarily sought, which would not 

include those incident to an arrest. The court also reasoned that Congress had not shown it intended to 

extend the statute to a core state function such as police work . . . .  

[*911]  On appeal Gorman argues that he is a qualified individual with a disability, that the statutes do not 

distinguish between public services that are voluntarily sought and those that are not, that transporting 

arrestees is a program or activity covered by the ADA and the Rehabilitation Act, that he was 

discriminated against by not receiving transportation that was safe in light of his disability, and that the 

defendants are not entitled to qualified immunity since the applicable law was clearly established at the 

time of his arrest and transportation. The police defendants argue in response that Gorman is not a qualified 

individual with a disability since he did not voluntarily seek police transportation, that such transportation 

is not a service or activity covered by the statutes, that Gorman was not discriminated against based on 

his disability, and that they are entitled to qualified immunity. 

The task before this court then is essentially twofold: to determine 1) whether Gorman has presented 

claims cognizable under the ADA and the Rehabilitation Act, and 2) whether the defendants sued in their 

individual capacities are entitled to qualified immunity. 
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II. 

Analysis of whether Gorman's allegations can be pursued under Title II of the ADA and § 504 of the 

Rehabilitation Act must begin with the language of the statutes themselves, Watt v. Alaska, 451 U.S. 259 

(1981), and their plain language must be given effect.  Connecticut National Bank v. Germain, 503 U.S. 

249 (1992).  

The Rehabilitation Act became effective in 1973, and § 504 of the act provides that "no otherwise qualified 

individual with a disability" shall "be excluded from the participation in, be denied the benefits of, or be 

subjected to discrimination under any program or activity receiving Federal financial assistance." 29 

U.S.C. § 794(a). The reach of this statutory language is demonstrated by the definition of "program or 

activity" to include "all of the operations of a department, agency, special purpose district, or other 

instrumentality of a State or of a local government." 29 U.S.C. § 794(b). To prevail on a claim under § 

504, a plaintiff must demonstrate that: 1) he is a qualified individual with a disability; 2) he was denied 

the benefits of a program or activity of a public entity which receives federal funds, and 3) he was 

discriminated against based on his disability. 29 U.S.C. § 794(a); Layton v. Elder, 143 F.3d 469, 472 (8th 

Cir. 1998). Defendants may demonstrate as an affirmative defense that a requested accommodation would 

constitute an undue burden. 29 U.S.C. § 794a(a)(1); Barth v. Gelb, 2 F.3d 1180, 1183 (D.C. Cir. 1993). 

Plaintiffs who prevail on Rehabilitation Act claims are entitled to the full spectrum of legal and equitable 

remedies needed to redress their injuries.  Lue v. Moore, 43 F.3d 1203, 1205 (8th Cir. 1994); Rodgers v. 

Magnet Cove Public Schools, 34 F.3d 642, 644 (8th Cir. 1994). 

The ADA consists of three titles addressing discrimination against the disabled in different contexts. Title 

I prohibits employment discrimination, 42 U.S.C. § 12112, Title II prohibits discrimination in the services 

of public entities, 42 U.S.C. § 12132, and Title III prohibits discrimination by public accommodations 

involved in interstate commerce such as hotels, restaurants, and privately operated transportation services, 

42 U.S.C. §§ 12182, 12184. Title II took effect in January of 1992 and provides that "no 

qualified  [*912]  individual with a disability shall, by reason of such disability, be excluded from 

participation in or be denied the benefits of the services, programs, or activities of a public entity, or be 

subjected to discrimination by any such entity." 42 U.S.C. § 12132. A "qualified individual with a 

disability" is broadly defined as any person who "meets the essential eligibility requirements for the receipt 

of services or the participation in programs or activities provided by a public entity." 42 U.S.C. § 12131(2). 

The term "public entity" is defined to be "any department, agency, special purpose district, or other 

instrumentality of a State or States or local government." 42 U.S.C. § 12131(1).  

The ADA has no federal funding requirement, but it is otherwise similar in substance to the Rehabilitation 

Act, and "cases interpreting either are applicable and interchangeable." Allison v. Department of 

Corrections, 94 F.3d 494, 497 (8th Cir. 1996). The statute itself states that "the remedies, procedures, and 

rights" under § 504 are also available under Title II.  42 U.S.C. § 12133; see also Layton, 143 F.3d at 472; 

Hoekstra v. Independent School Dist. No. 283, 103 F.3d 624, 626-27 (8th Cir. 1996). A plaintiff under 

Title II of the ADA must therefore similarly show that he is a qualified individual with a disability denied 

participation in, or the benefits of, the services, programs, or activities of a public entity because of his 

disability. Layton, 143 F.3d at 472. The defendants may also raise as an affirmative defense that the 

requested accommodation of the plaintiff's disability would constitute an undue burden, requiring "a 
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fundamental alteration in the nature of a service, program, or activity or in undue financial or 

administrative burdens." See 28 C.F.R. § 35.150(a)(3). 

Our task in considering whether Gorman's allegations come under the ambit of the federal statutes has 

been made easier by the Supreme Court's unanimous decision on June 15 in Pennsylvania Department of 

Corrections v. Yeskey, 118 S. Ct. 1952 (1998). In applying Title II of the ADA to state prisons and prison 

services, Justice Scalia emphasized the broad language used by Congress and its choice not to include 

exceptions.  118 S. Ct. at 1954. State prisons "fall squarely within the statutory definition of 'public entity'" 

since § 12131(1)(B) defines public entity as "any department, agency, special purpose district, or other 

instrumentality of a State or States or local government." Id. at 1954-55. The Court categorically rejected 

the argument that the statutory prohibition against excluding a qualified individual with a disability from 

participating in or receiving the "benefits of the services, programs, or activities of a public entity" does 

not apply to prison services because they do not fit the common understanding of "benefits" or "services," 

for "the text of the ADA provides no basis for distinguishing these programs, services, and activities." Id. 

at 1955.  

Application of Yeskey to the claims in this case shows that they also fit under the ADA. A local police 

department falls "squarely within the statutory definition of 'public entity,'" id. at 1954, just like a state 

prison. The fact that Gorman may not have "volunteered" to be arrested does not mean he was not eligible 

to receive transportation service to the police station. Covered programs or services do not need to be 

voluntary, for "the words [of the statute] do not connote voluntariness." Id at 1955. A qualified individual 

may participate in a service on either a voluntary or a mandatory basis, as illustrated by Justice Scalia's 

example of a drug addict required to participate in a treatment program. Id. Transportation of an arrestee 

to the station house is thus a service of the police within the meaning of the ADA. The fact that the statute 

can be "applied in situations not expressly anticipated by Congress does not demonstrate ambiguity. It 

demonstrates breadth." Id. at 1956 (internal citations omitted). It was therefore error to conclude that 

Gorman was not a "qualified individual with a disability" who "meets the essential eligibility requirements 

for the receipt  [*913]  of services."7 42 U.S.C. § 12131. 

The stated purpose of the ADA also demonstrates its applicability to transportation of arrestees. In the 

statement of findings and purpose at the beginning of the statute, Congress noted that "discrimination 

against individuals with disabilities persists in such critical areas as . . . transportation . . . 

institutionalization . . . and access to public services" and that disabled individuals face the discriminatory 

effects of "failure to make modifications to existing facilities and practices." 42 U.S.C. 12101(a). Congress 

enacted the ADA to "provide a clear and comprehensive national mandate for the elimination of 

discrimination against individuals with disabilities." 42 U.S.C. § 12101(b).  

The regulations promulgated to guide implementation of the statute are also instructive. The Department 

of Justice specified that the statutory term "program" includes "the operations of the agency or 

organizational unit of government receiving or substantially benefitting from the Federal assistance 

awarded, e.g., a police department or department of corrections." 28 C.F.R. § 42.540. The regulations also 

indicate that "benefit" includes "provision of services, financial aid, or disposition (i.e., handling, decision, 

sentencing, confinement, or other prescription of conduct)." Id. The commentary also made clear that "the 

general regulatory obligation to modify policies, practices, or procedures requires law enforcement to 
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make changes in policies that result in discriminatory arrests or abuse of individuals with disabilities." 28 

C.F.R. § 35, App. A, Subpart B. 

Gorman's allegations that the defendants denied him the benefit of post-arrest transportation appropriate 

in light of his disability fall within the framework of both Title II of the ADA and § 504 of the 

Rehabilitation Act. The defendants are representatives of the Kansas City police establishment, a 

department of local government and a public entity. Arrestee transportation is a program or service of the 

department as shown by record evidence that vehicles are dispatched by the department to transport 

arrestees. The statutes must be interpreted broadly to include the ordinary operations of a public entity in 

order to carry out the purpose of prohibiting discrimination.  Innovative Health Systems v. City of White 

Plains, 117 F.3d 37, 44-45 (2nd Cir. 1997). The "benefit" Gorman sought in this case was to be handled 

and transported in a safe and appropriate manner consistent with his disability. See 28 C.F.R. § 

35.130(b)(1) (public entity may not provide services in a manner denying disabled individuals equal 

benefit of the service). His allegations are different from cases in which plaintiffs sought unique benefits 

or services. See e.g., Aswegan, 113 F.3d at 110; Lue v. Moore, 43 F.3d 1203, 1206 (8th Cir. 1994) 

(Rehabilitation Act did not require creation of new prison vocational training program).  

Because Gorman's allegations pass the threshold required to bring a case under the ADA and the 

Rehabilitation Act, the district court's ruling to the contrary must be reversed and the case remanded for 

further proceedings. It remains to be determined whether Gorman can prove he was discriminated against 

or denied a benefit or service because of his disability or whether the defendants can show they made 

reasonable accommodations of his disability or if further accommodation would have been an undue 

burden. 29 U.S.C. § 794a(a)(1); 42 U.S.C. § 12133. The facts of what actually occurred on the night of 

the arrest are contested. The defendants dispute Gorman's version. They have produced evidence that he 

was intoxicated, that he repeatedly wheeled his chair into the street and yelled profanities, that he did 

not tell the police how to transport him safely, and that he fell to the floor of the van because he released 

his seatbelt. We resolve only the threshold issue at this time, and we are not in a position to assess what 

the evidence shows about relevant details of Gorman's condition or about the information 

and  [*914]  options available to the police. The factual record will need to be further developed on remand 

before the remaining issues of potential liability and possible relief are determined. 

[*915 omitted] 

[*916]  IV. 

The district court ultimately dismissed all of Gorman's claims for damages and injunctive relief by 

concluding that his claims against the defendants in their official capacities could not go forward since the 

statutes did not apply to arrestee transportation by a police department. As already discussed, Gorman's 

complaint passes the statutory threshold under Yeskey and the claims against the defendants in their official 

capacities must be remanded for further development. It remains to be seen whether he can show he was 

discriminated against or denied a benefit because of his disability or that the defendants had a policy or 

custom that violated his rights under the ADA or the Rehabilitation Act, and the defendants can also raise 

issues of reasonable accommodation and undue burden.  

The judgment dismissing all claims is vacated, and the conclusion of the district court that the ADA and 

the Rehabilitation Act do not cover Gorman's allegations is reversed. We affirm the dismissal of the claims 
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against the defendants in their individual capacities on the basis of qualified immunity, and remand the 

official capacity claims against Bartch, Cleaver, Headley, Boley, Daniels, Ralls, and Becker for further 

proceedings not inconsistent with this opinion. 

 
Footnotes 

 
7 Yeskey also undercuts the point made by the district court . . . that the ADA does not indicate that it applies to core state functions such as 

prisons. Justice Scalia emphasized that the statutory language "plainly covers state institutions without any exception that could cast the 

coverage of prisons into doubt." Yeskey, 118 S. Ct. at 1954 (emphasis in original).  
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OPINION 

 [*797]  POLITZ, Circuit Judge: 

Kim Michael Hainze appeals an adverse summary judgment in his action under 42 U.S.C. § 1983, the 

Americans with Disabilities Act, and Section 504 of the Rehabilitation Act. For the reasons assigned, we 

affirm. 

BACKGROUND  

In the early morning hours of November 16, 1997, Alicia Cluck made a 911 call requesting that the police 

transport her suicidal nephew, Kim Michael Hainze, to a hospital for mental health treatment. Cluck 

advised that Hainze had a history of depression and currently was under the influence of alcohol and anti-

depressants, carrying a knife, and threatening to commit suicide or "suicide by cop." Uniformed 

Williamson County Sheriff's deputies, defendants-appellees Steve Allison, Kevin Hallmark, and Scott 

Zion, were given this information and dispatched in marked police cars to a convenience store where 

Hainze was located. Upon arriving at the store the officers observed a man, believed to be Hainze, standing 

by the passenger door of a pickup truck occupied by two unidentified individuals. Hainze appeared to be 

holding the door's handle and talking to the individuals. He had a knife in his hand and was not wearing 

shoes, despite the cold temperature. Deputy Allison exited his vehicle, drew his weapon, and ordered 

Hainze away from the truck. Hainze responded with profanities and began to walk towards Allison. At 

this point, Zion, who was riding with Allison, and Hallmark had also exited their vehicles with their 

weapons drawn. Allison twice ordered Hainze to stop but Hainze ignored him. When Hainze was within 

four to six feet Allison fired two shots in rapid succession into Hainze's chest. Allison immediately called 

EMS. Hainze survived. Approximately twenty seconds elapsed from the time the officers pulled into the 

store parking lot until Hainze was shot. 

On August 21, 1998, Hainze was convicted by a Williamson County jury of aggravated assault with a 

deadly weapon for his conduct at the convenience store on November 16, 1997. The instant action was 

filed on November 20, 1997, before Hainze was charged with the criminal offense of which he was 

convicted. . . .  



 

 29 

Hainze . . . sought declaratory, injunctive, and compensatory relief under Title  [*798]  II of the Americans 

with Disabilities Act and Section 504 of the Rehabilitation Act against Williamson County and Sheriff 

Richards in his official capacity. These claims were based on the defendants' alleged failure to establish a 

policy or train deputies to protect the well-being of mentally ill individuals, for having actually 

discriminated against Hainze on the basis of his disability, and for failing to conduct a self-evaluation, all 

of which Hainze contends were the direct and proximate causes of the near-fatal shooting. Summary 

judgment was ultimately granted in favor of all defendants on all claims. Hainze timely appealed.  

 

ANALYSIS 

We review de novo a grant of summary judgment applying the same standard as the district court, viewing 

the facts and resolving all inferences in favor of the non-movant. "The standard of review is not merely 

whether there is a sufficient factual dispute to permit the case to go forward, but whether a rational trier 

of fact could find for the non-moving party based upon the record evidence before the court." Our review 

of the record and controlling law persuades that Hainze's claims fail as a matter of law and, thus, summary 

judgment was appropriate. 

ADA/Section 504 claims: 

HN5[ ] Title II of the ADA provides that "no qualified individual with a disability shall, by reason of 

such disability, be excluded from participation in or be denied the benefits of the services, programs, or 

activities of a public entity, or be subjected to discrimination by any such entity." Sappington v. Bartee, 

195 F.3d 234 (5th Cir. 1999). A "public entity" includes "any department, agency, special purpose district, 

or other instrumentality of a State or States or local government." Id. at 237. The language of Title II 

generally tracks the language of Section 504 of the Rehabilitation Act of 1973, and Congress' intent was 

that Title II extend the protections of the Rehabilitation Act "to cover all programs of state or local 

governments, regardless of the receipt of federal financial assistance" and that it "work in the same manner 

as Section 504." Id. at 236 (citing Wells v. Bonner, 45 F.3d 90 (5th Cir. 1995)). In fact, the statute 

specifically provides that "the remedies, procedures and rights" available under Section 504 shall be the 

same as those available under Title II. 42 U.S.C. § 12133. Jurisprudence interpreting either section is 

applicable to both. Gorman v. Bartch, 152 F.3d 907 (8th Cir. 1998) (citation omitted). Title II further 

directs the Attorney General to promulgate regulations to effectuate the statute's purpose. 42 U.S.C. § 

12134(a). 

A disabled plaintiff can succeed in an action under Title II if he can show that, by reason of his disability, 

he was either "excluded from participation in or denied the benefits of the services, programs, or activities 

of a public entity," or was otherwise "subjected to discrimination by any such entity." 42 U.S.C. § 12132. 

Neither party disputes that Hainze is a disabled person or that the Williamson County Sheriff's Department 

is a public entity. The broad language of the statute and the absence of any stated exceptions has 

occasioned the courts' application of Title II protections into areas involving law enforcement. See, e.g., 

Pennsylvania Dep't of Corrections v. Yeskey, 524 U.S. 206, 141 L. Ed. 2d 215, 118 S. Ct. 1952 (1998) 

(holding that state prisons are a "public entity" under the ADA); Gorman, 152 F.3d at 912 ("Transportation 

of an arrestee to the station house is thus a service of the police within the meaning of the ADA."); Lewis 

v. Truitt, 960 F. Supp. 175 (S.D. Ind. 1997) (applying ADA to the arrest of a deaf man where arresting 
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officers knew or should have known the man could not hear but nonetheless arrested him because he did 

not respond to officers appropriately). [*800] There is some disagreement, however, whether an arrest 

falls within the ambit of Title II, see, e.g., Rosen v. Montgomery County, Maryland, 121 F.3d 154, 157 

(4th Cir. 1997) ("Calling an… arrest a 'program or activity' of the County… strikes us as a stretch of the 

statutory language and of the underlying legislative intent."); Barber v. Guay, 910 F. Supp. 790 (D.Me. 

1995) (plaintiff's claim that he was denied proper police protection and fair treatment due to his disabilities 

during the course of his arrest is a valid cause of action under the ADA), and only one court has 

considered whether Title II applies to in-the-field investigations by police officers that may or may not 

lead to an arrest. 

In Gohier v. Enright, 186 F.3d 1216 (10th Cir. 1999), the Tenth Circuit recently addressed a case strikingly 

similar to the one at bar. There the defendant, Officer Enright, responded to a disturbance call shortly after 

midnight and encountered Lucero, a paranoid schizophrenic, walking down the middle of the road 

clutching his right hand to his chest. Id. at 1217. Enright exited his vehicle armed with his nightstick, 

pepper spray and a pistol, identified himself and asked Lucero to talk to him. Lucero continued walking 

and Enright ordered him to stop. Id. at 1218. Lucero stopped for a moment, put his right hand behind his 

back and again began to approach Enright "at a 'fast pace.'" He then brought his right hand from behind 

his back and began swinging, in a stabbing motion, an object that Enright perceived to be a knife. Id. 

Enright ordered Lucero to "drop the knife" and attempted to retreat behind his vehicle. When Lucero 

reached Enright's vehicle he "either stepped or lunged toward Enright, making a stabbing motion with the 

object." Enright fired his pistol twice, killing Lucero. Id. The entire confrontation lasted between 20 and 

30 seconds. As representative of Lucero's estate, Gohier asserted various claims against Officer Enright 

and the City of Colorado Springs, and sought to amend her complaint to include claims under Title II of 

the ADA. 

After a careful analysis of arrest cases arising under Title II the Tenth Circuit held that Gohier could not 

establish a viable claim and affirmed the decision denying the motion to amend. First, the court noted that 

this case did not fit into the "wrongful arrest" category of Title II claims because Lucero's conduct was 

not lawful conduct attributable to Lucero's mental illness that Enright perceived as unlawful activity. 

Indeed, Lucero's conduct of attacking Enright with a knife was criminal. Id. 1221-22. Second, the court 

did not answer the question whether a valid cause of action exists under the second category of Title II 

arrest cases, the "reasonable accommodation" theory, because Gohier did not claim that Colorado 

Springs failed to train its police officers properly to investigate and handle situations involving mentally 

ill individuals in a manner that reasonably accommodates their disability. Id. at 1222. We, however, must 

resolve that question and, viewing the facts in the light most favorable to Hainze, now answer it in the 

negative. 

Hainze first claims he was denied the benefits and protections of Williamson County's mental health 

training provided to its deputies when, in contravention of that training, Allison used excessive and deadly 

force to restrain him. Specifically, Hainze alleges that Allison never engaged him in conversation to calm 

him, never tried to give him space by backing away, never attempted to defuse the situation, never tried 

to use less than deadly force, and never attempted to create any opportunities  [*801]  for the foregoing to 

occur. We must conclude that this argument fails. A necessary prerequisite to a successful claim under 

Title II is that a disabled person be denied the benefits of a service, program or activity by the public entity 

that provides such service, program or activity. 28 C.F.R. § 35.101 (“The purpose of this part is to 
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effectuate subtitle A of title II . . . , which prohibits discrimination on the basis of disability by public 

entities.”). Hainze was not denied the benefits and protections of Williamson County's mental health 

training by the County, Sheriff Richards, or the officers. Rather, Hainze's assault of Allison with a deadly 

weapon denied him the benefits of that program. 

Second, Hainze claims that the county failed to reasonably accommodate his disability by "failing and 

refusing to adopt a policy protecting the well-being of [Hainze], as a person with a mental illness in a 

mental health crisis situation, thus resulting in discriminatory treatment from [the] sheriff's deputies." He 

advances the same contentions as raised above, and stresses that the county's policy of treating mental 

health calls identical to criminal response calls and those not involving people with mental disabilities 

resulted in his discriminatory treatment. Despite Hainze's claims, we hold that Title II does not apply to 

an officer's on-the-street responses to reported disturbances or other similar incidents, whether or not those 

calls involve subjects with mental disabilities, prior to the officer's securing the scene and ensuring that 

there is no threat to human life. Law enforcement personnel conducting in-the-field investigations already 

face the onerous task of frequently having to instantaneously identify, assess, and react to potentially life-

threatening situations. To require the officers to factor in whether their actions are going to comply with 

the ADA, in the presence of exigent circumstances and prior to securing the safety of themselves, other 

officers, and any nearby civilians, would pose an unnecessary risk to innocents. While the purpose of the 

ADA is to prevent the discrimination of disabled individuals, we do not think Congress intended that the 

fulfillment of that objective be attained at the expense of the safety of the general public. Our decision 

today does not deprive disabled individuals, who suffer discriminatory treatment at the hands of law 

enforcement personnel, of all avenues of redress because Title II does not preempt other remedies 

available under the law. We simply hold that such a claim is not available under Title II under 

circumstances such as presented herein. 

 When the officers reached the convenience store parking lot, Hainze was holding a knife and standing 

next to a pickup truck occupied by two persons. The police did not then know that the persons were 

unharmed and were related to Hainze. After being ordered to get away from the truck, Hainze immediately 

walked quickly towards Allison with the knife, ignoring Allison's repeated orders to stop. Allison did not 

shoot until Hainze was within a few feet. Approximately twenty seconds elapsed from the time the officers 

drove into the parking lot until Allison fired. Allison's actions were the result of a quick discretionary 

decision made in self-defense and for the safety of those at the scene. We are not persuaded that requiring 

Allison and other similarly situated officers to use less than reasonable force in defending themselves and 

others, or to hesitate to  [*802]  consider other possible actions in the course of making such split-second 

decisions, is the type of "reasonable accommodation" contemplated by Title II. 

Once the area was secure and there was no threat to human safety, the Williamson County Sheriff's 

deputies would have been under a duty to reasonably accommodate Hainze's disability in handling and 

transporting him to a mental health facility. That would have put this case squarely within the holdings of 

Pennsylvania Dep't of Corrections v. Yeskey and the cases that have followed. But that was not the 

situation at bar. 

Hainze's last contention is that Williamson County failed to conduct a self-evaluation of its existing 

policies and procedures to ensure that they were ADA compliant and that its failure to do so caused his 
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injuries. Hainze also seeks declaratory and injunctive relief. Our review of the district court's denial of 

injunctive and declaratory relief is for abuse of discretion.  

The regulations issued by the Justice Department require all public entities, within one year of the 

regulations' effective date, to "evaluate its current services, policies, and practices, and the effects thereof, 

that do not or may not meet the requirements of [the regulations]" and to modify such services, policies, 

and practices to the extent necessary to bring them into compliance. The regulations further provide an 

opportunity for interested persons to participate in the evaluation process by submitting comments. A self-

evaluation of Williamson County's existing physical facilities was performed in October, 1992, but no 

similar evaluation was conducted of the County's policies and procedures in responding to mental health 

disturbances and effectuating seizures of mentally disabled individuals. Such an evaluation was clearly 

required of the County to ensure its compliance with the ADA. We do not suggest that the County's law 

enforcement officers received no training to deal with mental health situations. During the course of their 

regular training, all officers are required to undergo some measure of mental health instruction, and some 

officers are certified to handle mental health related issues. Allison was certified as a mental health officer 

based on his completion of a program offered by the County which included at least sixteen hours of such 

training. Hainze's causation claim lacks merit. As stated earlier, Hainze's injuries were caused by his own 

criminal actions, not Williamson County's failure to perform a self-evaluation. Consequently, we hold that 

Hainze lacks standing to seek declaratory or injunctive relief. A precondition to asserting a claim for a 

declaratory judgment is that a viable case or controversy exist. Further, for an injunction to issue based on 

a past violation, Hainze must establish that there is "a real or immediate threat that he will be wronged 

again." Because Hainze cannot state a claim under either Title II or Section 504 the district court did not 

abuse its discretion in summarily denying the requested relief. 

 [*803] The judgment dismissing all claims against all defendants is AFFIRMED.   

 

Footnotes 
 

1 "Suicide by cop" refers to an instance in which a person attempts to commit suicide by provoking the police to use deadly force. 
 

32 While Hainze acknowledges that Williamson County has a mental health training program, he asserts that this policy was not enacted in 

response to the ADA and does not comport with its mandate. 
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OPINION 

FISHER, Circuit Judge: 

This case involves a near fatal tragedy in which police officers attempted to help a mentally ill woman 

who needed medical evaluation and treatment but wound up shooting and nearly killing her instead. They 

did so after entering her home without a warrant, causing her to react with violent outrage at the intruders. 

Fundamentally at issue is the constitutional balance between a person’s right to be left alone in the sanctity 

of her home and the laudable efforts of the police to render emergency assistance, but in a way that does 

not turn the intended beneficiary into a victim or a criminal. 

  

Teresa Sheehan, a woman in her mid–50s suffering from a mental illness, lived in a San Francisco group 

home that accommodated such persons. Her assigned social worker, Heath Hodge, became concerned 

about her apparently deteriorating condition and summoned the police for help in transporting her to a 

mental health facility for a 72–hour involuntary commitment for evaluation and treatment under California 

Welfare & Institutions Code § 5150. Hodge deemed Sheehan “gravely disabled,” because she was not 

taking her medication or taking care of herself, and a danger to others, because she had threatened him 

when he attempted to perform a welfare check on her. When San Francisco police officers Kimberly 

Reynolds and Katherine Holder arrived on the scene, they entered Sheehan’s room, without a warrant, to 

confirm Hodge’s assessment and take her into custody. Sheehan reacted violently to the officers’ presence, 

grabbing a knife, threatening to kill the officers, telling the officers that she did not wish to be detained in 

a mental health facility and forcing the officers to retreat to the hallway, outside Sheehan’s closed door, 

for their safety. The officers called *1216 for backup, but rather than waiting for backup or taking other 

actions to maintain the status quo or de-escalate the situation, the officers drew their weapons and forced 

their way back into Sheehan’s room, presumably to disarm, subdue and arrest her, and to prevent her 

escape (although there do not appear to have been any means of escape available). Sheehan once again 

threatened the officers with a knife, causing the officers to shoot Sheehan five or six times. Sheehan, who 

survived, filed this 42 U.S.C. § 1983 action against the officers and the city, asserting violations of her 

rights under the Fourth Amendment and the Americans with Disabilities Act, as well as tort and statutory 

claims under state law. The district court granted summary judgment to the defendants, and Sheehan 

appealed. 

  

Although a warrantless search or seizure in a person’s home is presumptively unreasonable under the 
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Fourth Amendment, our case law recognizes exceptions to the warrant requirement to render emergency 

assistance or respond to exigent circumstances. We hold that the officers were justified in entering 

Sheehan’s home initially under the emergency aid exception because they had an objectively reasonable 

basis to believe that Sheehan was in need of emergency medical assistance and they conducted the search 

or seizure in a reasonable manner up to that point. Officers conducting a welfare search, where the 

objective is rescue, are expected to err on the side of caution, and under the circumstances of this case the 

officers reasonably could have believed that Sheehan’s situation presented a genuine emergency and that 

entering as they did was a reasonable means of providing her with assistance. 

  

We nonetheless hold that there are triable issues of fact as to whether the second entry violated the Fourth 

Amendment. If the officers were acting pursuant to the emergency aid exception, then they were required 

to carry out the search or seizure in a reasonable manner. Similarly, if they were acting pursuant to the 

exigent circumstances exception, they were required to use reasonable force. Under either standard, a jury 

could find that the officers acted unreasonably by forcing the second entry and provoking a near-fatal 

confrontation. We therefore cannot say that the second entry was reasonable as a matter of law. 

  

We further hold that there are triable issues of fact as to whether the officers used excessive force by 

resorting to deadly force and shooting Sheehan. The shooting was lawful when viewed from the moment 

of the shooting because at that point Sheehan presented an immediate danger to the officers’ safety. Under 

our case law, however, officers may be held liable for an otherwise lawful defensive use of deadly force 

when they intentionally or recklessly provoke a violent confrontation by actions that rise to the level of an 

independent Fourth Amendment violation. See Billington v. Smith, 292 F.3d 1177, 1189 (9th Cir.2002). 

Here, Sheehan has presented a triable issue as to whether the officers committed an independent Fourth 

Amendment violation by unreasonably forcing their way back into her home, and she has also presented 

evidence from which a reasonable jury could find that the officers acted recklessly in doing so. She has 

therefore presented a triable issue of the unreasonable use of deadly force under Billington ‘s provocation 

theory. 

  

We hold that the district court properly rejected Sheehan’s claims of municipal liability under Monell v. 

Department of Social Services of the City of New York, 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 

(1978). Sheehan’s claim that the city is liable on a failure to train theory fails because she concedes that 

the police department *1217 employed appropriate training materials to guide police officers’ responses 

to persons they knew to be suffering from mental illness. That the officers may not have followed those 

policies does not establish that the city was deliberately indifferent to Sheehan’s rights. Sheehan’s claim 

that the city is liable for ratifying the officers’ allegedly unconstitutional acts fails because there is no 

evidence that the city adopted or expressly approved the officers’ actions. 

  

Turning to an issue of first impression, we join the majority of circuits that have addressed the issue and 

hold that Title II of the Americans with Disabilities Act applies to arrests. But we emphasize, as have 

those other circuits, that the exigencies surrounding police officers’ decisions in the field must be taken 

into account when assessing the reasonableness of the officers’ actions. We hold that, on the facts 

presented here, there is a triable issue whether the officers failed to reasonably accommodate Sheehan’s 

disability when they forced their way back into her room without taking her mental illness into account or 

employing generally accepted police practices for peaceably resolving a confrontation with a person with 

mental illness. 

  

Finally, we vacate summary judgment on Sheehan’s state law claims and remand for further proceedings. 
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BACKGROUND 

 

Teresa Sheehan was a resident of Conrad House, a group home for persons dealing with mental illness 

located in San Francisco. Residents of the home have private rooms and share common areas, like the 

kitchen and living room. On August 7, 2008, Heath Hodge, a social worker, attempted to perform a welfare 

check on Sheehan. When he entered Sheehan’s room without her permission, Sheehan told him to get out. 

She also told him that she had a knife and threatened him. 

  

In light of Sheehan’s threat, Hodge cleared the building of other residents. He also completed an 

application under California Welfare & Institutions Code § 5150 for Sheehan’s 72–hour detention for 

psychiatric evaluation and treatment. He telephoned the police department’s nonemergency number and 

requested police assistance in transporting Sheehan to a mental health facility. 

  

Section 5150 provides a mechanism for mental health professionals or others to initiate a temporary 

detention of persons who are a danger to themselves or others or “gravely disabled.” Section 5150 states 

in pertinent part: 

When any person, as a result of mental disorder, is a danger to others, or to himself or 

herself, or gravely disabled, a peace officer, member of the attending staff, as defined 

by regulation, of an evaluation facility designated by the county, or other professional 

person designated by the county may, upon probable cause, take, or cause to be taken, 

the person into custody and place him or her in a facility designated by the county and 

approved by the State Department of Health Care Services as a facility for 72–hour 

treatment and evaluation. 

Cal. Welf. & Inst.Code § 5150(a). The statute defines “gravely disabled” as, inter alia, “[a] condition in 

which a person, as a result of a mental disorder, is unable to provide for his or her basic personal needs 

for food, clothing, or shelter.” Id. § 5008(h)(1). 

  

The San Francisco Police Department dispatched Officer Katherine Holder and Sergeant Kimberly 

Reynolds to respond to Hodge’s call for assistance. The computer automated dispatch information 

provided to the officers stated: “Social worker just went inside to check on his patient, subject *1218 is 

known to make violent threats, told reporting party to get out or she’ll knife him (no weapon seen) / / 

Name is Teresa Sheehan / Eurasian, early 50’s, wearing striped shirt/pants.” 

 

Officer Holder and Sergeant Reynolds met Hodge outside the group home. Hodge showed the officers a 

card issued by the city identifying him as a person authorized to initiate a 72–hour detention under § 5150. 

Hodge advised the officers of his reason for the call. He explained that he had gone into Sheehan’s room 

to check on her and that Sheehan had threatened to kill him with a knife. He explained that Sheehan had 

been off her medication for a matter of months and that she had not been taking care of herself. Hodge 

also informed the officers that he had cleared the building of other residents and that the only way out of 

Sheehan’s room, other than the main door to the second floor hallway, was a second floor window that 

could not be used as a means of egress without a ladder.1 

  

Hodge also showed the officers the § 5150 application he had completed before their arrival. The 

application said: 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NE0876A21B62B11E8BC22ACC4D02412E1&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
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Client has been without psychotropic meds times one and a half years. Has been 

presenting with increased symptoms for several weeks. Client has not been seen by the 

house counselor times two weeks. Housemates reported that client has been coming and 

going at odd hours and reportedly said she had stopped eating. It was also reported that 

client has been wearing the same clothing for several days. Writer conducted outreach 

to client and she was not responsive. Made no sound behind her closed door. Writer and 

property management keyed in for wellness check. Upon opening the door, client was 

found lying in her bed with a book over her face, eyes open and was not responsive. 

Addressed client several times and she did not move or answer. Client then suddenly 

got up, threw the covers, and yelled at writer violently, “Get out of here! You don’t have 

a warrant! I have a knife and I’ll kill you if I have to!” Client then slammed her door 

and locked it behind her. 

Near the bottom of the application form, Hodge checked two boxes, one to indicate that Sheehan was a 

danger to others and one to indicate that she was gravely disabled. Hodge did not check the box to indicate 

that Sheehan was a danger to herself, nor did he give the officers any other reason to believe Sheehan was 

suicidal or likely to injure herself. 

  

Based on the information furnished by Hodge, the officers decided to contact Sheehan to confirm Hodge’s 

assessment and take Sheehan into custody. Sheehan’s room was located at the end of a hallway on the 

second floor. As the officers faced Sheehan’s closed door, there was a closed door to the right and a small 

alcove, also containing closed doors, to the left. 

  

When they reached Sheehan’s door, the officers, accompanied by Hodge, knocked on the door and 

announced that they were police officers. They used a key that Hodge had given them and opened the 

door. When the door opened, the officers saw Sheehan lying on her bed with a book on her chest or 

stomach. 

  

What happened next is mostly, though not entirely, undisputed. In Sergeant Reynolds’ telling, Sheehan 

“raised up, reached over with her left hand very quickly grabbed one of the knives, a larger knife, from 

the plate and immediately *1219 walked in an aggressive threatening manner towards us saying, get out 

of here. I’m going to kill you. Get out of my room. I don’t need your help. Stuff like that, and was repeating 

it over and over and over again.” The “knife was shoved out in front of her, blade pointed towards us. She 

had her hand on the ... handle, and as she approached closer to us the knife was always in front of her and 

there was some moving going on, like a jabbing motion or a stabbing motion.” In Officer Holder’s telling, 

Sheehan “grabbed the knife” and “raised it above her head coming towards Sergeant Reynolds and me 

saying I’m going to kill you.” Hodge confirmed that Sheehan held a knife in her hands and said several 

times that she would kill the officers if they came near her. Although Sheehan’s version of events departs 

in certain respects from those of the other three witnesses, Sheehan concedes that she held a knife and 

threatened to kill the officers.2 Sheehan testified that she told the officers that they didn’t have a search 

warrant and that they needed to subpoena her if they wanted to talk to her. She testified that she told the 

officers to go away and leave her alone.  

 

This encounter ended when the officers retreated and Sheehan closed the door, leaving Sheehan in her 

room and the officers and Hodge in the hallway. The officers responded to this situation by calling for 

backup, drawing their service weapons and directing Hodge to go downstairs to let in additional officers 

who would be responding to the call for backup. Rather than waiting for backup to arrive, however, the 

officers decided to forcibly reenter Sheehan’s room. As Sergeant Reynolds later explained: 
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With the door being closed and us not having the ability to see what she was doing, we 

had no way of knowing whether or not, one, she ... had an avenue of escape. Two, there 

were the possibility of other weapons that she could gain access to. And so in my 

opinion, as soon as that door was closed, the threat became more scary for us and more 

uncertainty about what we were dealing with. 

Because Sheehan had “displayed obvious signs of violence and wanting to kill” the officers, Reynolds 

deemed the entry necessary to ensure officer safety and to prevent Sheehan from escaping (and becoming 

a threat to others). Consequently, Reynolds directed Holder to attempt to force the door open. Reynolds 

acknowledges that she did not take Sheehan’s mental illness into account when she decided to force the 

second entry. As Holder used her feet and shoulders to attempt to gain entry, Reynolds stood behind 

Holder with her pepper spray in one hand and her service weapon in the other. Holder also had her service 

weapon out. The door opened.3 

  

What happened next is subject to some dispute. Under the officers’ account, Sheehan emerged from the 

room brandishing a knife and advanced on the officers. *1220 Reynolds pepper sprayed Sheehan, but 

without effect. When Sheehan continued to advance, Holder, and then Reynolds, fired their weapons, 

hitting Sheehan five or six times. Sheehan fell to the ground, but continued to swing the knife at the 

officers until a backup officer arrived and kicked the knife from Sheehan’s hand. The officers testified 

that Sheehan was between two and four feet from Holder when Holder first fired—so close that Holder 

was forced to fire from the hip to prevent Sheehan from cutting her arm. 

  

In Sheehan’s telling, she opened the door and showed the officers the knife. She had the knife upraised in 

her right hand and took one step toward the officers. This step placed her on the threshold and it was at 

that point that she was pepper sprayed by the officers. Sheehan testified: 

And then I screamed at them. You’re blinding me, you’re blinding me. I can’t see. And 

then I started ... to fall. And they right away were shooting me. I started to come out 

the door because I was blinded. I had my knife in my hand.... I was wearing my glasses. 

And I started to raise my other arm. And then the shots happened.... And then I fell 

against the wall in the corridor. Close to the kitchen door. 

After she fell to the floor, an officer kicked the knife from her hand. Sheehan acknowledges that she 

continued to hold the knife after she was pepper sprayed and shot. She also concedes that it was her intent 

to resist arrest and to use the knife to defend herself against the officers because she did not want to be 

removed from her home or detained for a 72–hour evaluation. 

  

There is some dispute over whether Sheehan was standing, falling or had reached the ground when 

Reynolds fired the final shot. Holder testified that Sheehan had already reached the ground. Reynolds 

testified that Sheehan was still standing. Sheehan testified that she was falling against the wall. 

  

Sheehan survived the shooting, and the city prosecuted her for two counts of assault with a deadly weapon, 

two counts of assaulting a police officer with a deadly weapon and one count of making criminal threats 

against Hodge. See Cal.Penal Code §§ 245(a), (c), 422. The jury hung on the four assault counts and 

acquitted on the criminal threats count. The city elected not to retry Sheehan. 
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Sheehan then filed this 42 U.S.C. § 1983 action against the City and County of San Francisco, Police 

Chief Heather Fong, Sergeant Reynolds and Officer Holder, alleging violations of her Fourth Amendment 

rights against unreasonable search and seizure, including a warrantless search and use of excessive force. 

She also alleged violation of her rights under the Americans with Disabilities Act and state law claims for 

assault and battery, negligence, intentional infliction of emotional distress and violation of California Civil 

Code § 52.1. The district court granted the defendants’ motion for summary judgment, and Sheehan timely 

appealed. 

STANDARD OF REVIEW 

[1] We review the district court’s summary judgment rulings, including its rulings on qualified immunity, 

de novo. See Maxwell v. Cnty. of San Diego, 697 F.3d 941, 947 (9th Cir.2012). “Summary judgment 

should be granted ‘if the movant shows that there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.’ ” Id. (quoting Fed.R.Civ.P. 56(a)). We view the 

evidence in the light most favorable to Sheehan, the nonmoving party, and draw all reasonable inferences 

in her favor. See id. 

  

*1221 [2] [3] [4] Qualified immunity protects government officials from liability for civil damages insofar 

as their conduct does not violate clearly established statutory or constitutional rights of which a reasonable 

person would have known. See Pearson v. Callahan, 555 U.S. 223, 231, 129 S.Ct. 808, 172 L.Ed.2d 565 

(2009). To determine whether a government official is entitled to qualified immunity, we conduct a two-

part analysis. Government officials are denied qualified immunity only if (1) the facts that a plaintiff has 

alleged or proved show a violation of a constitutional right and (2) the right at issue was clearly established 

at the time of the defendant’s alleged misconduct. See id. at 232, 129 S.Ct. 808. We have discretion in 

deciding which of the two qualified immunity prongs should be addressed first. See id. at 242, 129 S.Ct. 

808. 

DISCUSSION 

II. MONELL CLAIMS 

Sheehan asserted § 1983 claims against the city under Monell v. Department of Social Services of the City 

of New York, 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). She raises two theories of municipal 

liability: (1) failure to train and (2) ratification. We hold that the district court properly granted summary 

judgment to the city on each of these claims. 

 

A. Failure to Train 
 

[23] [24] “The ‘inadequacy of police training may serve as the basis for § 1983 liability only where the failure 

to train amounts to deliberate indifference to the rights of persons with whom the police come into 

contact.’ ” Price v. Sery, 513 F.3d 962, 973 (9th Cir.2008) (quoting City of Canton v. Harris, 489 U.S. 

378, 388, 109 S.Ct. 1197, 103 L.Ed.2d 412 (1989)). Here, Reynolds acknowledges that she did not take 

Sheehan’s mental illness into account when she ordered the second entry into Sheehan’s room. Sheehan, 

however, has not pointed to anything in the record to suggest that Reynolds’ training was responsible for 

her decision to disregard Sheehan’s mental illness. On the contrary, *1231 Sheehan concedes that the 

department employed appropriate training materials to guide police officers’ responses to persons they 



 

 39 

knew to be suffering from mental illness. That Reynolds may have disregarded her training does not show 

that the city was deliberately indifferent. 

B. Ratification 

[25] Sheehan’s ratification theory also fails. “To show ratification, a plaintiff must prove that the 

‘authorized policymakers approve a subordinate’s decision and the basis for it.’” Christie v. Iopa, 176 

F.3d 1231, 1239 (9th Cir.1999) (quoting City of St. Louis v. Praprotnik, 485 U.S. 112, 127, 108 S.Ct. 915, 

99 L.Ed.2d 107 (1988)). “We have found municipal liability on the basis of ratification when the officials 

involved adopted and expressly approved of the acts of others who caused the constitutional violation.” 

Trevino v. Gates, 99 F.3d 911, 920 (9th Cir.1996). 

  
[26] Sheehan contends that the city ratified the officers’ conduct by not disciplining them. Ratification, 

however, generally requires more than acquiescence. There is no evidence in the record that policymakers 

“made a deliberate choice to endorse” the officers’ actions. Gillette v. Delmore, 979 F.2d 1342, 1348 (9th 

Cir.1992). The mere failure to discipline Reynolds and Holder does not amount to ratification of their 

allegedly unconstitutional actions. See Clouthier v. Cnty. of Contra Costa, 591 F.3d 1232, 1253–54 (9th 

Cir.2010) (holding that the failure to discipline employees, without more, was insufficient to establish 

ratification); Santiago v. Fenton, 891 F.2d 373, 382 (1st Cir.1989) (refusing to hold that the “failure of a 

police department to discipline in a specific instance is an adequate basis for municipal liability under 

Monell ”). 

III. AMERICANS WITH DISABILITIES ACT 

We next address Sheehan’s claim that the city violated her rights under the Americans with Disabilities 

Act (ADA). 

  

Title II of the ADA provides that “no qualified individual with a disability shall, by reason of such 

disability, be excluded from participation in or be denied the benefits of the services, programs, or 

activities of a public entity, or be subjected to discrimination by any such entity.” 42 U.S.C. § 12132. 

Discrimination includes a failure to reasonably accommodate a person’s disability. As United States 

Department of Justice regulations state: 

A public entity shall make reasonable modifications in policies, practices, or 

procedures when the modifications are necessary to avoid discrimination on the basis 

of disability, unless the public entity can demonstrate that making the modifications 

would fundamentally alter the nature of the service, program, or activity. 

28 C.F.R. § 35.130(b)(7). 

  

We have not previously addressed whether the ADA applies to arrests, see Thompson v. Davis, 295 F.3d 

890, 897 (9th Cir.2002), and the question is a matter of some disagreement among other circuits. The Fifth 

Circuit has held that “Title II does not apply to an officer’s on-the-street responses to reported disturbances 

or other similar incidents, whether or not those calls involve subjects with mental disabilities, prior to the 

officer’s securing the scene and ensuring that there is no threat to human life.” Hainze v. Richards, 207 

F.3d 795, 801 (5th Cir.2000). Other circuits have declined to adopt the Fifth Circuit’s approach. In Bircoll 

v. Miami–Dade County, 480 F.3d 1072 (11th Cir.2007), the Eleventh Circuit held that “the question is not 
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so much one of the applicability of the ADA because Title II prohibits *1232 discrimination by a public 

entity by reason of [a person’s] disability. The exigent circumstances presented by criminal activity and 

the already onerous tasks of police on the scene go more to the reasonableness of the requested ADA 

modification than whether the ADA applies in the first instance.” Id. at 1085. Similarly, in Gohier v. 

Enright, 186 F.3d 1216 (10th Cir.1999), the Tenth Circuit held that “a broad rule categorically excluding 

arrests from the scope of Title II ... is not the law.” Id. at 1221. In Waller ex rel. Estate of Hunt v. City of 

Danville, 556 F.3d 171, 175 (4th Cir.2009), the Fourth Circuit reserved judgment on the Fifth Circuit’s 

approach and then went on to consider a reasonable accommodation claim involving an arrest. Like the 

Eleventh Circuit, Waller held that “exigency is one circumstance that bears materially on the inquiry into 

reasonableness under the ADA.” Id. See also Tucker v. Tennessee, 539 F.3d 526, 534 (6th Cir.2008) 

(addressing a Title II reasonable accommodation claim in which the plaintiffs asserted that police officers 

“discriminated against them in violation of the ADA by failing to provide a qualified sign language 

interpreter or other such reasonable accommodation(s) during the domestic disturbance call that resulted 

in their arrest”). 

  
[27] [28] We agree with the majority of circuits to have addressed the question that Title II applies to arrests. 

The ADA applies broadly to police “services, programs, or activities.” 42 U.S.C. § 12132. We have 

interpreted these terms to encompass “anything a public entity does.” Barden v. City of Sacramento, 292 

F.3d 1073, 1076 (9th Cir.2002) (quoting Lee v. City of Los Angeles, 250 F.3d 668, 691 (9th Cir.2001)) 

(internal quotation marks omitted). The ADA therefore applies to arrests, though we agree with the 

Eleventh and Fourth Circuits that exigent circumstances inform the reasonableness analysis under the 

ADA, just as they inform the distinct reasonableness analysis under the Fourth Amendment. See Waller, 

556 F.3d at 175 (“Just as the constraints of time figure in what is required of police under the Fourth 

Amendment, they bear on what is reasonable under the ADA.”). 

  

Courts have recognized at least two types of Title II claims applicable to arrests: (1) wrongful arrest, where 

police wrongly arrest someone with a disability because they misperceive the effects of that disability as 

criminal activity; and (2) reasonable accommodation, where, although police properly investigate and 

arrest a person with a disability for a crime unrelated to that disability, they fail to reasonably 

accommodate the person’s disability in the course of investigation or arrest, causing the person to suffer 

greater injury or indignity in that process than other arrestees. See Waller, 556 F.3d at 174; Gohier, 186 

F.3d at 1220–21. 

  
[29] [30] Sheehan raises the second type of claim here. She asserts that the officers failed to reasonably 

accommodate her disability by forcing their way back into her room without taking her mental illness into 

account and without employing tactics that would have been likely to resolve the situation without injury 

to herself or others. To state a claim under Title II of the ADA, a plaintiff generally must show: (1) she is 

an individual with a disability; (2) she is otherwise qualified to participate in or receive the benefit of a 

public entity’s services, programs or activities; (3) she was either excluded from participation in or denied 

the benefits of the public entity’s services, programs or activities or was otherwise discriminated against 

by the public entity; and (4) such exclusion, denial of benefits or discrimination was by reason of her 

disability. See O’Guinn v. Lovelock Corr. Ctr., 502 F.3d 1056, 1060 (9th Cir.2007). In a Title II claim 

grounded in a public entity’s alleged *1233 failure to provide a reasonable accommodation under 28 

C.F.R. § 35.130(b)(7), the plaintiff bears the initial burden of producing evidence of the existence of a 

reasonable accommodation. See Vinson v. Thomas, 288 F.3d 1145, 1154 (9th Cir.2002). A public entity 

may defeat a reasonable accommodation claim by showing “that making the modifications would 

fundamentally alter the nature of the service, program, or activity.” 28 C.F.R. § 35.130(b)(7); see Zukle v. 

Regents of Univ. of Cal., 166 F.3d 1041, 1047 (9th Cir.1999). 
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[31] It is undisputed that Sheehan had a disability and that the officers knew it at the time they encountered 

her. We turn, therefore, to whether the city discriminated against Sheehan by failing to provide a 

reasonable accommodation during the second entry. Sheehan asserts that the city failed to provide a 

reasonable accommodation when the officers forced their way back into her room without taking her 

mental illness into account. She asserts that the officers should have respected her comfort zone, engaged 

in non-threatening communications and used the passage of time to defuse the situation rather than 

precipitating a deadly confrontation. We acknowledge that the officers were forced to make split-second 

decisions. A reasonable jury nevertheless could find that the situation had been defused sufficiently, 

following the initial retreat from Sheehan’s room, to afford the officers an opportunity to wait for backup 

and to employ less confrontational tactics, including the accommodations that Sheehan asserts were 

necessary. For the reasons stated here, and because the reasonableness of an accommodation is ordinarily 

a question of fact, see EEOC v. UPS Supply Chain Solutions, 620 F.3d 1103, 1110 (9th Cir.2010), we hold 

that the city is not entitled to judgment as a matter of law on Sheehan’s ADA claim. 

  

CONCLUSION 

 

The district court properly granted summary judgment to the defendants on Sheehan’s warrantless entry 

Fourth Amendment claims and on her Monell claims against the city. The district court erred by granting 

summary judgment on Sheehan’s Fourth Amendment claims challenging the manner of the second entry 

and the use of deadly force and on her ADA and state law claims. We therefore affirm the judgment in 

part, vacate it in part and remand for further proceedings. Each party shall bear its own costs on appeal. 

  

AFFIRMED IN PART, VACATED IN PART AND REMANDED. 

GRABER, Circuit Judge, concurring in part and dissenting in part [omitted] 

____________________________________________________________________________________ 
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SOURCE 7: ELEVENTH CIRCUIT DECISION 

 

480 F.3d 1072 

United States Court of Appeals, 

Eleventh Circuit. 

Steven M. BIRCOLL, Plaintiff–Appellant, 

v. 

MIAMI–DADE COUNTY, a political subdivision of the State of Florida, Defendant–Appellee. 

No. 06–11098. 

| 

March 7, 2007. 

OPINION 

HULL, Circuit Judge: 

 

This case arises out of Plaintiff–Appellant Steven M. Bircoll’s DUI arrest. Bircoll, who is deaf, sued 

Defendant–Appellee Miami–Dade County, Florida (“Miami–Dade”), alleging that its law enforcement 

officers violated Title II of the Americans with Disabilities Act (“ADA”) and the Rehabilitation Act by 

discriminating against him because of his disability. Specifically, Bircoll claims that the officers failed to 

reasonably modify their procedures in order to ensure effective communication with Bircoll. This case 

presents an issue of first impression in this circuit as to the applicability of the ADA and the Rehabilitation 

Act to police conduct during arrests. 

I. FACTUAL BACKGROUND 

We first discuss Bircoll’s disability and the events during his arrest.1 

A. Bircoll’s Disability 

 

Bircoll is a profoundly deaf individual with no hearing in his left ear and ten percent hearing in his right 

ear. When wearing his hearing aid, Bircoll has a twenty percent hearing capacity. 

  

Bircoll, who has been deaf for most of his life, was raised in the hearing world. Bircoll graduated from a 

mainstream high school and attended two years of community college. Bircoll reads, writes, and speaks 

English. Although Bircoll sometimes relies on other people to speak for him and uses his friends and 

relatives for help, Bircoll’s primary form of communication is lipreading. Bircoll has been lipreading for 

over thirty years. Bircoll does not know or use sign language. 

  

Bircoll is more effective in reading lips if he is facing the speaker with good light and little background 

noise. Bircoll has greater success in communicating with speakers who do not have facial hair, make few 

facial expressions, and keep their hands away from their faces. When reading lips, Bircoll usually 

understands about fifty percent of what is said. Bircoll speaks with a speech impediment. 

  

As for telephone communication, Bircoll usually communicates with an amplified telephone (one that is 

louder than a normal phone) and a teletypewriter, a telecommunication *1076 device for the deaf (“TDD 
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phone”). Bircoll also has a cell phone that he uses primarily for emergencies, such as calling someone to 

say he will be late. Bircoll cannot hear on the cell phone, but he will make the phone call, do the talking, 

and hang up.2 

B. Traffic Stop 

 

On April 6, 2001, Bircoll went to dinner around 9:00 p.m. with his then-girlfriend. He was wearing his 

hearing aid that evening. Bircoll testified that he had less than one drink, a 7–Up with whiskey. Bircoll 

did not finish his drink because his stomach was bothering him. Around midnight or 1:00 a.m. on April 

7th, Bircoll argued with his girlfriend and drove her back to their shared home. Bircoll went into their 

house, argued with his girlfriend, and then left in his car. 

  

After about an hour of driving south on I–75, Bircoll exited the interstate. He stopped at a gas station to 

ask for directions back to I–75. As he was leaving the gas station, Bircoll stopped and made a right turn 

out of a parking lot and arrived at an intersection with a flashing red light where he stopped again. Because 

trees and bushes were obstructing his view, Bircoll pulled into the intersection to see if there were any 

oncoming cars. When Bircoll saw that it was clear, he turned left. As Bircoll was trying to determine 

which ramp to take for I–75, he saw lights flashing in his mirror. Bircoll realized a police officer was 

pulling him over and stopped. 

  

Sergeant Charles Trask, a police officer with the Miami–Dade County Police Department, was in his 

patrol car and observed Bircoll’s car pull forward into the intersection, reverse because of an oncoming 

car, and then turn left. Trask pulled Bircoll over at approximately 3:00 a.m. on April 7, 2001. Trask stated 

that Bircoll failed to stop at both the right turn from the parking lot and at the flashing red light where 

Bircoll turned left. Trask noted that Bircoll delayed in pulling his vehicle over after Trask activated the 

overhead lights of his police car. 

C. Field Sobriety Tests 

 

As Trask approached Bircoll’s car, Bircoll rolled down his window. When Trask tried to speak to him, 

Bircoll informed Trask that he was deaf and had a speech impediment. Either by virtue of his lipreading 

or hearing aid, or a combination of both, Bircoll was able to respond to Trask during the traffic stop. 

  

Trask asked Bircoll how many drinks he had consumed that night. Bircoll responded that he had not been 

drinking. When Bircoll spoke, Trask realized that Bircoll had a speech impediment but also noticed that 

Bircoll responded to sound. 

  

Trask told Bircoll to step out of his car, and Bircoll did. Trask asked Bircoll for his driver’s license and 

registration, which Bircoll provided. Once Bircoll was out of the car, Trask realized that Bircoll smelled 

of alcohol and had red and watery eyes. Trask offered to communicate by fingerspelling in American Sign 

Language, but Bircoll responded that he did not understand sign language.3 

  

*1077 Trask contends that he established face-to-face communication with Bircoll, that he spoke loudly, 

and that Bircoll spoke back in understandable English. Bircoll, however, states that he had difficulty 

understanding Trask, that there was “little lighting” and it was “almost dark,”4 that Trask was standing 

five or six feet away, that Trask’s heavy moustache obscured his mouth, and that Trask had to repeat 

himself “a lot of times.” 
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Bircoll testified that Trask told him if Bircoll would do what Trask told him, Bircoll would be free to go. 

Trask began to administer field sobriety tests. According to Bircoll, when Trask began instructing him, 

Bircoll asked if Trask could “call somebody to help me out with this.”5 Trask did not do so, but instructed 

Bircoll to perform the tests. In his deposition, Bircoll admitted that he understood Trask was asking him 

to perform sobriety tests, but he did not understand why. 

  

As to the first sobriety test, Trask instructed Bircoll on the Romberg balance exercise. In that test, the 

individual must keep his feet together, hold his arms by his side, tilt his head back, close his eyes, and 

count silently for thirty seconds. Trask gave Bircoll verbal instructions and a physical demonstration of 

the exercise. Trask testified that Bircoll passed this test. 

  

Bircoll admits that he tried the Romberg balance test but contends that he did not complete this test. After 

he closed his eyes, Trask continued talking. Bircoll opened his eyes in order to read Trask’s lips. When 

Trask ordered him to close his eyes, Bircoll stated that he needed to be able to see to read Trask’s lips. 

Bircoll testified that he again suggested that they should get “a lawyer or somebody.”6 Bircoll also stated 

that Trask shined the flashlight in his eyes, that Trask had heavy facial hair, and that he had a hard time 

understanding Trask. Bircoll told Trask several times that he was deaf and could not hear. 

  

As to the second test, Bircoll performed the one-leg stand exercise, standing on one leg for thirty seconds. 

Trask gave Bircoll verbal instructions and a physical demonstration of the exercise. Bircoll testified that 

he had no problems performing this test. Trask contends that Bircoll failed the test because he waved and 

raised his arms and shuffled his feet to maintain his balance. 

  

As to the third test, Trask gave verbal instructions and demonstrated the walk-and-turn test. In that test, 

the individual must walk in a straight line, turn, and walk back in the same line. Bircoll understood the 

instructions and attempted to perform the test, but asked if he could remove his boots. Bircoll had trouble 

balancing because of his knee injury and his boots. According to Bircoll, after removing his *1078 shoes, 

he had no trouble walking straight. Trask contends that Bircoll did not maintain his balance and failed the 

exercise. 

  

As to the fourth test, Bircoll does not remember performing the finger-to-nose test, where the individual 

must tilt his head back, close his eyes, and touch his index finger to the tip of his nose. Bircoll denied that 

Trask ever asked him to do this, and testified that he did not complete any test that required him to close 

his eyes. Trask contends that he verbally instructed and demonstrated the test for Bircoll and that Bircoll 

failed the finger-to-nose test because he did not keep his eyes closed, missed the tip of his nose, and did 

not use the correct hand. 

  

Around 3:30 a.m., or thirty minutes after the stop, Trask concluded that Bircoll was too impaired to drive 

and arrested him for driving under the influence. Trask told Bircoll he was under arrest for DUI, 

handcuffed Bircoll, and put him in the police car. According to Bircoll, Trask did not inform Bircoll that 

he was under arrest or read him his rights. After waiting for the tow truck for Bircoll’s car, Trask and 

Bircoll arrived at the police station at 4:10 a.m. 

D. Intoxilyzer Consent Form 

 

Once Bircoll arrived at the police station, another police officer, Officer Everett Townsend, tried to 
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communicate with him and obtain his consent to take an Intoxilyzer test. Bircoll told Townsend that he 

was deaf. Townsend sat down on Bircoll’s left side about a foot away. Townsend had two copies of the 

Intoxilyzer consent form. Townsend read from one form and handed the other form to Bircoll to read. 

Bircoll acknowledges that Townsend handed him “a piece of paper” but denies that Townsend asked him 

to read it.7 

  

The consent form advises a DUI arrestee that he will be offered a breath and/or urine test, and that if he 

refuses to take the test, his driver’s license will be suspended, as follows: 

You are under arrest for driving under the influence of alcohol and/or a chemical 

substance and/or a controlled substance. You will be offered a Breath Test for 

determining the alcohol content of you[r] breath and/or a Urine Test for detecting the 

presence of a chemical and/or controlled substance. Should you refuse to take either of 

the tests, the Department of Highway Safety and Motor Vehicles will suspend your 

privilege to operate a motor vehicle for a period of twelve (12) months.... Your refusal 

to submit to a breath and/or urine test upon request of a law enforcement official shall 

be admissible into evidence in any criminal proceeding. You may, at your own expense, 

have other Chemical or Physical Tests performed to determine the alcohol content of 

your blood or breath, or to detect the presence of a chemical and/or controlled 

substance. 

Bircoll does not deny that Townsend read aloud the consent form twice. In fact, Bircoll states that he did 

not read the form himself because Townsend continued talking to Bircoll and Bircoll did not look away 

from Townsend’s face and down at the *1079 form he was given. However, Bircoll also states that because 

they were side by side and not facing each other, Bircoll had trouble understanding Townsend. Bircoll 

testified that Townsend “was talking towards the other way.” 

  

As Townsend read aloud the consent form for the first time, Bircoll asked if he could get his wallet, which 

contained a “Driver’s Rights Card.” This card states that any consent to a test is not voluntary, as follows: 

In compliance with the requirements of Florida’s Implied Consent Law I will consent 

to submit to tests of my breath, urine, blood or other bodily substances which you may 

designate, provided the test I am offered is properly done.... However, since I maintain 

that you do not have probable cause to make this request for a chemical test, my consent 

is given under protest and is no way voluntary. 

Townsend stopped reading, photocopied the card, and wrote on the photocopy that Bircoll, upon being 

shown the consent language on the card, advised that his consent was not voluntary and he was “not 

consenting to anything.” After copying the card, Townsend finished reading the consent form once and 

then read the form aloud a second time. 

  

Bircoll claims that he requested an interpreter “many times” while he was at the police station. However, 

Townsend in his affidavit stated that “Bircoll never asked for an interpreter in my presence.” Officer James 

Dooner was also there and stated that Bircoll never asked for an interpreter in his presence. 

In addition, Townsend made notes on the two consent forms. On the first form, Townsend wrote “my 
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copy I read from” and recorded that Bircoll said, “I hear you, but I don’t understand the law. I understand 

what you said but I don’t understand the law. I[’m] not going to consent to anything.” The notes on the 

back say that the consent form was read to Bircoll, that Bircoll was asked if he read English, and that 

Bircoll was given a consent form to read as well. 

  

On the second form, Townsend wrote, “handed to defendant to read” and noted that he advised Bircoll 

that he would read aloud so that Bircoll could read his lips. The second form notes that Bircoll stated he 

would not sign anything. 

  

Bircoll’s version of the events differs materially. Bircoll denies that he ever said he understood what the 

police were saying but did not understand the law. Instead, Bircoll claims he told the officer that he did 

not understand what the officer was saying. Bircoll also denies saying that he would not consent to 

anything. Bircoll testified that he never refused to take the Intoxilyzer test and that the police never asked 

him to take it. 

  

Townsend testified that “[a]lthough it is not usually the practice to give arrestees telephone calls at the 

Substation,” he called Bircoll’s girlfriend and informed her of Bircoll’s situation. Bircoll’s girlfriend stated 

in her deposition that she found out Bircoll had been arrested for DUI because “[t]he cops called me.” 

E. Jail 

 

Around 9:15 a.m., Bircoll was transferred from the station to Turner Guilford Knight Correctional Facility 

(“TGK”). Pursuant to TGK’s intake procedures, Bircoll’s jail card, which contains information about 

Bircoll and his arrest, was affixed with an ADA stamp. 

  

After he was fingerprinted and photographed, Bircoll was allowed to make phone calls. Bircoll pointed 

out to an officer that the phone was a pay phone and told him that he could not hear on a pay *1080 phone. 

According to Bircoll, the officer replied that the pay phone was all that was available and that Bircoll 

could choose to use it or not. Bircoll then used a regular telephone by dialing his home number three or 

four times and screaming into it. He hoped that someone would listen to the messages on the answering 

machine and come get him. 

  

Captain Greg Bennett of the Miami–Dade County Department of Corrections and Rehabilitation explained 

that under the standard operating procedures governing intake at TGK, a disabled arrestee who is unable 

to communicate will be provided with appropriate auxiliary aids, such as a TDD phone. Miami–Dade 

submitted evidence that three TDD phones were delivered to TGK on December 29, 2000. Bircoll 

testified, however, that he was never offered a TDD phone. 

  

Bircoll was placed in a cell alone and separate from the other inmates. Bircoll was released at 2:16 p.m. 

the same day.8 Bircoll’s DUI charge was later nolle prossed. 

II. PROCEDURAL HISTORY 

On April 7, 2005, Bircoll filed this lawsuit alleging that: (1) Miami–Dade violated Title II of the ADA, 

42 U.S.C. §§ 12131–12134, when it failed to provide him with an interpreter to assist him in 

communicating with police officers and denied him access to a TDD phone at the jail; and (2) Miami–
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Dade violated the Rehabilitation Act of 1973, 29 U.S.C. § 794, by discriminating against him when it 

denied him an interpreter, denied him a TDD phone, and placed him in solitary confinement.9 Miami–

Dade moved for summary judgment on these claims.10 

  

As to the ADA claim, the district court noted that this Court has yet to address whether the ADA applies 

to a DUI arrest. See Bircoll v. Miami–Dade County, 410 F.Supp.2d 1280, 1283 (S.D.Fla.2006). The district 

court adopted the Fourth Circuit’s approach in Rosen v. Montgomery County, 121 F.3d 154 (4th Cir.1997), 

and concluded that the ADA did not apply to police conduct during Bircoll’s DUI arrest or at the station. 

Bircoll, 410 F.Supp.2d at 1283–84. The district court reasoned that the officers at the station “merely 

communicated the Breath Test consent form to Plaintiff and Plaintiff refused,” and that “no ‘police 

investigative activities’ ever took place.” Id. at 1284–85. As to the Rehabilitation Act claim, the district 

court determined that a plaintiff who proceeds under a theory of inequal treatment must prove intentional 

discrimination or bad faith. Id. at 1286. The district court also noted that this Court has not addressed 

whether intentional discrimination in Rehabilitation Act claims can be proven by “deliberate 

indifference,” but found that in any event Defendant’s actions did not rise to the *1081 level of intentional 

discrimination or deliberate indifference. Id.11 

  
[1] On appeal, Bircoll argues that the district court erred in concluding that Title II of the ADA did not 

apply to law enforcement activity during his DUI arrest on the roadside, at the police station, and at the 

jail. We first review the statutory language of Title II and relevant case law.12 

III. TITLE II OF THE ADA 

A. Statutory Language and Regulations 

[2] Congress enacted the ADA “to provide a clear and comprehensive national mandate for the elimination 

of discrimination against individuals with disabilities.” 42 U.S.C. § 12101(b)(1). Title II of the ADA 

prohibits a “public entity” from discriminating against “a qualified individual with a disability” on account 

of the individual’s disability, as follows: 

[N]o qualified individual with a disability shall, by reason of such disability, be 

excluded from participation in or be denied the benefits of the services, programs, or 

activities of a public entity, or be subjected to discrimination by any such entity. 

42 U.S.C. § 12132. Title II defines a “qualified individual with a disability” as “an individual with a 

disability who, with or without reasonable modifications ... or the provision of auxiliary aids and services, 

meets the essential eligibility requirements for the receipt of services or the participation in programs or 

activities provided by a public entity.” 42 U.S.C. § 12131(2). The Supreme Court has instructed that a 

disabled prisoner can state a Title II–ADA claim if he is denied participation in an activity provided in 

state prison by reason of his disability. See Pa. Dep’t of Corr. v. Yeskey, 524 U.S. 206, 211, 118 S.Ct. 

1952, 1955, 141 L.Ed.2d 215 (1998). The words “eligibility” and “participation” in the statutory definition 

of a qualified individual with a disability “do not connote voluntariness” and do not require voluntariness 

on the part of an applicant who seeks a benefit from the state. Id. 

  

Title II of the ADA also provides that “the Attorney General shall promulgate regulations” that implement 

Title II, Part A. 42 U.S.C. § 12134(a). The Department of Justice (“DOJ”) has promulgated regulations 

implementing Title II’s prohibition against discrimination. The DOJ’s regulations provide that “[a] public 
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entity shall make reasonable modifications in policies, practices, or procedures when the modifications 

are necessary to avoid discrimination on the basis of disability, unless the public entity can demonstrate 

that making the modifications would fundamentally alter the nature of the service, program, *1082 or 

activity.” 28 C.F.R. § 35.130(b)(7).13 

  

These same DOJ regulations also contain Subpart E, entitled “Communications,” which provides that “[a] 

public entity shall take appropriate steps to ensure that communications with ... members of the public 

with disabilities are as effective as communications with others.” 28 C.F.R. § 35.160(a). These steps 

include furnishing “appropriate auxiliary aids and services” to afford a disabled individual equal 

opportunity to participate in an activity of the public entity, as follows: 

A public entity shall furnish appropriate auxiliary aids and services where necessary to 

afford an individual with a disability an equal opportunity to participate in, and enjoy 

the benefits of, a service, program, or activity conducted by a public entity. 

28 C.F.R. § 35.160(b)(1). The ADA defines “auxiliary aids and services” to include “qualified interpreters 

or other effective methods of making aurally delivered materials available to individuals with hearing 

impairments.” 42 U.S.C. § 12102(1)(A). The DOJ regulations provide that “auxiliary aids and services” 

include, among other things, “[q]ualified interpreters” and “telecommunications devices for deaf persons 

(TDD’s).” 28 C.F.R. § 35.104(1). Further, the Appendix to DOJ Regulation § 35.160 states that “[t]he 

public entity shall honor the [disabled individual’s] choice [of auxiliary aid] unless it can demonstrate 

another effective means of communication exists or that use of the means chosen would not be required 

under § 35.164.” 28 C.F.R. pt. 35, app. A; see also id. § 35.160(b)(2) (“In determining what type of 

auxiliary aid and service is necessary, a public entity shall give primary consideration to the requests of 

the individual with disabilities.”). 

  
[3] The ADA’s “reasonable modification” principle, however, does not require a public entity to employ 

any and all means to make auxiliary aids and services accessible to persons with disabilities, but only to 

make “reasonable modifications” that would not fundamentally alter the nature of the service or activity 

of the public entity or impose an undue burden. See Tennessee v. Lane, 541 U.S. 509, 531–32, 124 S.Ct. 

1978, 1993–94, 158 L.Ed.2d 820 (2004) ( “Title II does not require States to employ any and all means to 

make judicial services accessible to persons with disabilities.... It requires only ‘reasonable modifications’ 

that would not fundamentally alter *1083 the nature of the service provided .... [or] impose an undue 

financial or administrative burden.”). 

B. Circuit Law on Arrestees under the ADA 
 

[4] In order to state a Title II claim, a plaintiff generally must prove (1) that he is a qualified individual 

with a disability; (2) that he was either excluded from participation in or denied the benefits of a public 

entity’s services, programs, or activities, or was otherwise discriminated against by the public entity; and 

(3) that the exclusion, denial of benefit, or discrimination was by reason of the plaintiff’s disability. See 

Shotz v. Cates, 256 F.3d 1077, 1079 (11th Cir.2001) (citing 42 U.S.C. § 12132). 

  

The parties do not contest that Bircoll is a “qualified individual with a disability” under the first prong, or 

that Miami–Dade is a “public entity” under the second prong.14 Rather, the dispute in this case is over 

whether Bircoll was excluded from participation in, or denied the benefit of, some “services, programs, 

or activities” of Miami–Dade by reason of his disability, or was “subjected to discrimination” by Miami–
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Dade by reason of his disability. 42 U.S.C. § 12132. 

  

Relying heavily on the Fourth Circuit’s decision in Rosen, in which a deaf person was arrested for DUI, 

Miami–Dade argues that arrests of deaf persons are not “services, programs, or activities” that fall within 

the parameters of the ADA. See Rosen, 121 F.3d at 157 (“[C]alling a drunk driving arrest a ‘program or 

activity’ of the County, the ‘essential eligibility requirements’ of which (in this case) are weaving in traffic 

and being intoxicated, strikes us as a stretch of the statutory language and of the underlying legislative 

intent.”). In Rosen, the Fourth Circuit concluded that even “[i]f we assume, however, that the police were 

required [under the ADA] to provide auxiliary aids at some point in the process, that point certainly cannot 

be placed before the arrival at the stationhouse. The police do not have to get an interpreter before they 

can stop and shackle a fleeing bank robber, and they do not have to do so to stop a suspected drunk driver, 

conduct a field sobriety test, and make an arrest.” Id. at 158. 

  

In reply, Bircoll emphasizes that Rosen was decided before the Supreme Court’s Yeskey decision, which 

concluded that a state prisoner has a cognizable ADA claim if he is denied participation in a required 

activity in prison by reason of his disability. Additionally, Bircoll relies on three other circuits’ decisions 

indicating that arrestees may state cognizable ADA claims under Title II. See Hainze v. Richards, 207 

F.3d 795 (5th Cir.2000); Gohier v. Enright, 186 F.3d 1216 (10th Cir.1999); Gorman v. Bartch, 152 F.3d 

907 (8th Cir.1998). However, none of these cases extends the ADA as far as Bircoll claims. 

  

For example, in Hainze, the Fifth Circuit concluded that “Title II does not apply to an officer’s on-the-

street responses to reported disturbances or other similar incidents ... prior to the officer’s securing the 

scene and ensuring that there is no threat to human life.” 207 F.3d at 801 (emphasis added). The police 

officers responded to a request to take a mentally ill individual, Hainze, to a hospital. Id. at 797. When 

they arrived at the scene, Hainze, with a knife in his hand, began to walk toward one of the officers. Id. In 

concluding that the ADA did not govern *1084 the police officers’ actions, the Fifth Circuit pointed out 

that officers “already face the onerous task of frequently having to instantaneously identify, assess, and 

react to potentially life-threatening situations.” Id. at 801. The Fifth Circuit reasoned that requiring police 

officers called to the scene of a reported disturbance “to factor in whether their actions are going to comply 

with the ADA, in the presence of exigent circumstances and prior to securing the safety of themselves, 

other officers, and any nearby civilians, would pose an unnecessary risk to innocents.” Id. 

  

Nonetheless, the Fifth Circuit indicated that “[o]nce the area was secure and there was no threat to human 

safety ... deputies would have been under a duty to reasonably accommodate Hainze’s disability in 

handling and transporting him to a mental health facility.” Id. at 802 (emphasis added).15 

  

Likewise, the Eighth Circuit concluded that the ADA applies to police transportation of the arrestee from 

the scene to the police station. See Gorman, 152 F.3d at 912–13. In that case, the Eighth Circuit reasoned 

that “[t]ransportation of an arrestee to the station house is ... a service of the police within the meaning of 

the ADA.” Id. at 912. The Eighth Circuit decided that “the ‘benefit’ [arrestee] Gorman sought ... was to 

be handled and transported in a safe and appropriate manner consistent with his disability.” Id. at 913 

(citing 28 C.F.R. § 35.130(b)(1)). The Eighth Circuit ruled that “Gorman’s allegations pass[ed] the 

threshold required to bring a case under the ADA and the Rehabilitation Act” and reversed the judgment 

for the defendants.16 Id. 

  

The Tenth Circuit also recognized the possibility that arrestees may be able to state an ADA claim based 

on police conduct during an arrest. Gohier, 186 F.3d at 1220–21. However, the Tenth Circuit ultimately 

left the theory of such a claim “an open question” in the circuit because the facts did not show a wrongful 
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arrest based on a disability and the plaintiff made no claim that the police had failed to accommodate his 

disability during the arrest. Id. at 1221.17 

  
[5] We need not enter the circuits’ debate about whether police conduct during an arrest is a program, 

service, or activity covered by the ADA. This is because Bircoll, in any event, could still attempt to show 

an ADA claim under the final clause in the Title II statute: that he was “subjected to discrimination” by a 

public entity, the police, by reason of his disability. See 42 U.S.C. § 12132. Indeed, this Court *1085 

already has explained that the final clause of § 12132 “protects qualified individuals with a disability from 

being ‘subjected to discrimination by any such entity,’ and is not tied directly to the ‘services, programs, 

or activities’ of the public entity.” Bledsoe v. Palm Beach County Soil & Water Conservation Dist., 133 

F.3d 816, 821–22 (11th Cir.1998) (quoting 42 U.S.C. § 12132). We said in Bledsoe that this final clause 

in Title II “ ‘is a catch-all phrase that prohibits all discrimination by a public entity, regardless of the 

context.’ ” Id. at 822 (quoting Innovative Health Sys., Inc. v. City of White Plains, 117 F.3d 37, 44–45 (2d 

Cir.1997), overruled on other grounds by Zervos v. Verizon N.Y., Inc., 252 F.3d 163 (2d Cir.2001)); see 

also Gohier, 186 F.3d at 1220 (noting that the magistrate judge “ignored the second basis for a Title II 

claim” and emphasizing the disjunctive language “or be subjected to discrimination” in the final clause of 

§ 12132). 

  

In this case, Bircoll identifies three separate points at which he contends Miami–Dade subjected him to 

discrimination by reason of his hearing disability: (1) the field sobriety tests on the roadside; (2) the 

consent warning and Intoxilyzer test at the police station; and (3) his incarceration at TGK. Specifically, 

Bircoll argues that he was entitled to effective communication with the police throughout his arrest; that 

he needed auxiliary aids, such as an oral interpreter, for effective communication during these tests; and 

that the police failed to make reasonable modifications to their procedures to ensure effective 

communication, thereby subjecting him to discrimination in violation of the ADA. 

  

Bircoll claims that if he had been provided with auxiliary aids, he would have understood what the police 

were asking him to do, would have consented to and passed the Intoxilyzer test, and would not have lost 

his license or gone to jail. Even if he would have failed the Intoxilyzer test, Bircoll argues that he still was 

injured because with effective communication he would have consented to the Intoxilyzer test and would 

not have had his license automatically suspended. We examine each point at which Bircoll claims that he 

was denied effective communication and discriminated against because of his disability. 

 

IV. FIELD SOBRIETY TESTS 

 

We turn first to the field sobriety tests. As noted earlier, the Fifth Circuit in Hainze concluded that “Title 

II does not apply to an officer’s on-the-street responses to reported disturbances or other similar incidents 

... prior to the officer’s securing the scene and ensuring that there is no threat to human life.” Hainze, 207 

F.3d at 801 (emphasis added). In our view, the question is not so much one of the applicability of the ADA 

because Title II prohibits discrimination by a public entity by reason of Bircoll’s disability. The exigent 

circumstances presented by criminal activity and the already onerous tasks of police on the scene go more 

to the reasonableness of the requested ADA modification than whether the ADA applies in the first 

instance. 

  
[6] In other words, the question is whether, given criminal activity and safety concerns, any modification 

of police procedures is reasonable before the police physically arrest a criminal suspect, secure the scene, 

and ensure that there is no threat to the public or officer’s safety. The reasonable-modification inquiry in 

Title II–ADA cases is “a highly fact-specific inquiry.” See Holbrook v. City of Alpharetta, 112 F.3d 1522, 
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1527 (11th Cir.1997) (stating, in a Title I–ADA reasonable accommodation case, that “what is reasonable 

for each individual employer is a highly fact-specific inquiry that will vary depending on the *1086 

circumstances and necessities of each employment situation”). We emphasize that terms like reasonable 

are relative to the particular circumstances of the case and the circumstances of a DUI arrest on the 

roadside are different from those of an office or school or even a police station. What is reasonable must 

be decided case-by-case based on numerous factors. 

  
[7] Here, Bircoll claims that he requested an interpreter, which Trask denies. Even assuming Bircoll asked 

for an oral interpreter,18 we conclude that waiting for an oral interpreter before taking field sobriety tests 

is not a reasonable modification of police procedures given the exigent circumstances of a DUI stop on 

the side of a highway, the on-the-spot judgment required of police, and the serious public safety concerns 

in DUI criminal activity. In DUI stops, as opposed to minor traffic offenses, the danger to human life is 

high. To protect public safety, Trask had to determine quickly, on the roadside at 3:00 a.m., whether 

Bircoll was sober enough to drive his car further or whether to impound his car and arrest him. DUI stops 

involve a situation where time is of the essence. Forestalling all police activity at a roadside DUI stop until 

an oral interpreter arrives is not only impractical but also would jeopardize the police’s ability to act in 

time to obtain an accurate measure of the driver’s inebriation. Moreover, field sobriety exercises are short 

tests that can be physically and visually demonstrated. DUI stops do not involve lengthy communications 

and the suspect is not asked to give a written statement. In sum, field sobriety tests in DUI arrests involve 

exigencies that necessitate prompt action for the protection of the public and make the provision of an oral 

interpreter to a driver who speaks English and can read lips per se not reasonable. 

  
[8] We also reject Bircoll’s alternative argument that once he told Trask of his deafness, Trask was required 

to accommodate his deafness by not asking him to perform any field sobriety tests and by immediately 

arresting him and taking him to the police station for the Intoxilyzer breath test. Bircoll’s proposal, if 

anything, would force police to arrest deaf DUI suspects before even ascertaining if the suspect could 

communicate in some other way and understand the field sobriety tests. This would penalize deaf DUI 

suspects and not afford them the opportunity to perform the field tests and show their sobriety. 

  
[9] In any event, the actual communication between Trask and Bircoll was not so ineffective that an oral 

interpreter was necessary to guarantee that Bircoll was on equal footing with hearing individuals. See 

Kornblau v. Dade County, 86 F.3d 193, 194 (11th Cir.1996) (“The purpose of the [ADA] is to place those 

with disabilities on an equal footing, not to give them an unfair advantage.”). Bircoll admits that he reads 

lips and usually understands fifty percent of what is said. In addition to verbal instructions, Trask gave 

physical demonstrations. During the traffic stop, Bircoll was able to respond to Trask’s directions about 

getting out of the car and providing his driver’s license and insurance. While the communication may not 

have been perfect, Bircoll, by his own admission, understood that he was being asked to perform field 

sobriety tests. Bircoll also admits he actually tried to perform at least three of those tests. For all of the 

foregoing reasons, we conclude that *1087 Bircoll has failed to state an ADA claim regarding the field 

sobriety tests during his DUI arrest. 

 

V. POLICE STATION 
 

[10] Once Bircoll was arrested and arrived at the police station at 4:10 a.m., the exigencies of the situation 

were greatly reduced. Nonetheless, time remained a factor in obtaining an Intoxilyzer test that accurately 

measured Bircoll’s impairment, or lack thereof, while driving at 3:00 a.m. Townsend read the consent 

warning to Bircoll. Hearing individuals, even if impaired by alcohol, at least hear the consent warning, 

and Bircoll is entitled to be placed on equal footing with other arrestees at the police station. Thus, we 
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conclude that at the police station, Townsend was required to take appropriate steps to ensure that his 

communication with Bircoll was as effective as with other individuals arrested for DUI. 

  
[11] [12] What steps are reasonably necessary to establish effective communication with a hearing-impaired 

person after a DUI arrest and at a police station will depend on all the factual circumstances of the case, 

including, but not limited to: 

(1) the abilities of, and the usual and preferred method of communication used by, the hearing-impaired 

arrestee; 

(2) the nature of the criminal activity involved and the importance, complexity, context, and duration of 

the police communication at issue; 

(3) the location of the communication and whether it is a one-on-one communication; and 

(4) whether the arrestee’s requested method of communication imposes an undue burden or fundamental 

change and whether another effective, but non-burdensome, method of communication exists. 

In many circumstances, oral communication plus gestures and visual aids or note writing will achieve 

effective communication. In other circumstances, an interpreter will be needed. There is no bright-line 

rule, and the inquiry is highly fact-specific. Thus, we examine all factual circumstances to ascertain 

whether Townsend achieved effective communication with Bircoll. 

  
[13] As to his abilities and usual communication mode, Bircoll has a twenty percent hearing capacity when 

using his hearing aid and relies on lipreading to communicate. Bircoll can understand about half of what 

is said when he is lipreading. He can also read, write, and speak in English. 

  

The police communication at issue—the consent warning—although important, is short and not complex. 

Moreover, even before that night, Bircoll already had some knowledge of what Townsend sought to 

communicate to him. In a deposition, when questioned about the Intoxilyzer test, Bircoll testified that “I 

know that if you fail the sobriety test, you have to do the breathalyzer test, yes.” Bircoll also already knew 

that if he refused the Intoxilyzer, he would lose his license for a year.19 

  

*1088 The communication at issue was one-on-one, with Townsend sitting next to Bircoll on a bench. 

Townsend read the consent form aloud to Bircoll twice. Townsend spoke to Bircoll in lighted conditions. 

Moreover, an effective, non-burdensome method of communication existed as to this short implied 

consent warning. Bircoll can read English, and Townsend gave him a copy of the form to read. Townsend 

thus accommodated Bircoll by giving him written material. Bircoll’s own failure to read what Townsend 

provided him does not constitute discrimination. 

  

We recognize that there are factual issues about whether Bircoll requested an interpreter “many times” at 

the station and whether Townsend was facing, or turning away from, Bircoll. Nonetheless, Bircoll admits 

that Townsend read the form aloud twice and gave him a copy. Even assuming the facts most favorable 

to Bircoll, we conclude that, under all the circumstances here and especially given Bircoll’s admitted prior 

knowledge, Townsend established effective communication with Bircoll regarding the consent warning 

and Intoxilyzer test. Accordingly, Miami–Dade did not violate the ADA at the police station. 

 

 

VI. TGK DETENTION 
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[14] The corrections officers at TGK recognized Bircoll’s hearing disability and affixed an ADA stamp to 

Bircoll’s jail card. Miami–Dade does not deny that TGK has TDD phones available for disabled arrestees 

to use and that, under the ADA, it should accommodate Bircoll’s hearing loss by making a TDD phone 

accessible at the jail. Instead, Miami–Dade asserts that even if Bircoll was denied access to a TDD phone, 

he cannot show he suffered any injury as a result.20 

  

At the police station, Townsend agreed to place a phone call on Bircoll’s behalf to his girlfriend. Townsend 

essentially acted as a relay operator for Bircoll and conveyed to Bircoll’s girlfriend that Bircoll had been 

arrested and needed to be picked up. 

  

Once at TGK, Bircoll used the regular phones to place several calls to his own home—where his girlfriend 

lived—and leave messages on his answering machine. Bircoll used the regular phones at TGK in the same 

way he regularly uses his cell phone: by making a phone call and doing the talking in hopes that his 

message will be received. When Bircoll was discharged, he was picked up by his girlfriend and another 

friend. His girlfriend successfully received the message that Bircoll had been arrested and picked him up 

when he was released. 

  

Moreover, Bircoll does not identify whom he would have called from a TDD phone. Bircoll cites no 

adverse effects associated with his having to rely on the police at the station to make a phone call for him, 

or his own use of a regular phone at the jail. Because Bircoll has shown no injury, we affirm the grant of 

summary judgment for Miami–Dade on Bircoll’s TDD claim.21 

 

*1089 VII. CONCLUSION 

 

For all of the foregoing reasons, we affirm the district court’s order of January 17, 2006. 

  

AFFIRMED. 

 
 

 

Footnotes 

7 Miami–Dade filed the deposition of Bircoll taken in a malpractice case that Bircoll filed against the attorney who represented 

him in his DUI case (the “malpractice deposition”). When questioned about the consent form (identified as Exhibit B) in the 

malpractice deposition, Bircoll admitted that the officer “handed me the piece of paper and I was trying to read it and he was 

trying to talk to me.” When asked when the piece of paper was given to him, Bircoll said it was “[a]fter I was arrested” and 

“[a]t the police station.” 

In his deposition in this case, Bircoll stated that “I remember him handing me a piece of paper,” but Bircoll denied that he was 

asked to read it. 

 
11 The district court also concluded that the police had probable cause to arrest Bircoll for DUI based on his erratic driving, red 

and watery eyes, and smell of alcohol; that the arrest was not based on Bircoll’s disability; and that there was no causal 

connection between Bircoll’s disability and the arrest made during the traffic stop. Bircoll, 410 F.Supp.2d at 1286. 

In his brief on appeal, Bircoll does not advance a wrongful-arrest claim under the ADA but argues only a failure to 

accommodate his disability. At oral argument, Bircoll’s lawyer acknowledged that Trask had probable cause to arrest Bircoll. 

Thus, we have no occasion to address whether a wrongful-arrest claim would be cognizable under the ADA. 

 
12 Title I, in its statutory text, notes that discrimination includes “not making reasonable accommodations to the known physical 

or mental limitations of an otherwise qualified individual with a disability.” 42 U.S.C. § 12112(b)(5)(A). Title III, in its statutory 

text, notes that discrimination includes “a failure to make reasonable modifications in policies, practices, or procedures.” 42 



 

 54 

U.S.C. § 12182(b)(2)(A)(ii). There is no similar statutory language in Title II. 

However, the DOJ regulations for Title II impose the requirement of “reasonable modifications” to procedures to avoid the 

discrimination prohibited by Title II. Compare 42 U.S.C. §§ 12111, 12112, and 42 U.S.C. § 12182, with 28 C.F.R. pt. 35. There 

is no claim in this case that the DOJ’s Title II regulations go beyond the statutory authority of the ADA. In Olmstead v. L.C. 

ex rel. Zimring, the Supreme Court cited these same DOJ–Title II regulations, stating that “[w]e recite these regulations with 

the caveat that we do not here determine their validity.” 527 U.S. 581, 592 119 S.Ct. 2176, 2183, 144 L.Ed.2d 540 (1999). The 

Supreme Court added, “we do not understand petitioners to challenge the regulatory formulations themselves as outside the 

congressional authorization.” Id. Because Miami–Dade has not challenged the validity of the DOJ’s regulations for Title II, we 

likewise interpret and apply the regulations but with the caveat that we do not here determine their validity. 

 
18 Because Bircoll does not know sign language, we assume Bircoll wanted an oral interpreter trained to mouth words so that 

Bircoll could lip read accurately and to verbalize accurately Bircoll’s messages based on his speech and mouth movements. 
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OPINION 

GREGORY, Circuit Judge: 

Robert Seremeth appeals the district court’s ruling of summary judgment for the defendants-appellees. 

Seremeth argues that he was entitled to have the jury hear his argument that he was not reasonably 

accommodated by the Appellees during their investigation, in violation of his rights under the Americans 

with Disabilities Act (“ADA”) and the Rehabilitation *335 Act. For the reasons that follow, we affirm the 

district court’s order. 

 

I. 

 

On January 13, 2008, Seremeth was at home in Middletown, Maryland, with his four children and his 

parents. Seremeth, his children, and his parents are deaf. Seremeth and his daughter had an argument about 

whether the daughter had to go to bed, which followed an earlier incident that day when Seremeth told 

the daughter that she was not allowed to use the videophone to call her mother, Dawn Rood. The daughter 

then ran away from home, and Seremeth retrieved her from a nearby field 15 or 20 minutes later. The 

daughter then contacted Rood using a videophone. Rood placed a 9–1–1 call to the Frederick County 

Sheriff’s Department because she claims she saw Seremeth hit their daughter. During the 9–1–1 call, Rood 

told the operator that the family is deaf and there were no weapons at the house. 

  

The parties differ somewhat on their accounts of the encounter that followed between the sheriff’s office 

and Seremeth and his family. The facts in the light most favorable to Seremeth, however, show the 

following. Prior to the deputies’ arrival at Seremeth’s house, dispatch warned the deputies that the entire 

family is deaf and advised them to use their headlights to alert the residents of their presence. Sheriff’s 

deputies had been to Seremeth’s house on three or four occasions for alleged domestic disputes. In each 

of the previous instances, Seremeth was able to communicate with the deputies with notes, and he was not 
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charged with an offense. On one such occasion, a neighbor’s daughter served as an interpreter. This time, 

the dispatcher contacted Meg Ryan, an officer of the Frederick City Police Department who was learning 

American Sign Language (“ASL”), to help communicate with Seremeth. 

  

Upon arriving at Seremeth’s house, the deputies shined their flashlights into the house to get the family’s 

attention. Seremeth opened the door. The officers entered with guns drawn, one with his weapon aimed 

at Seremeth. Deputy Travis Rohrer ordered Seremeth via hand motions to drop the remote control that he 

was holding. Rohrer then handcuffed Seremeth’s wrists behind his back. The deputies forced him to kneel 

outside on a cement walkway. This, Deputy Rohrer testified, was standard procedure for a domestic 

violence call. The handcuffs prevented Seremeth from writing notes or signing, so the deputies could not 

effectively interview Seremeth, and Seremeth could not ask why he was being detained. Seremeth tried to 

communicate vocally with the officers, and the officers responded by putting their fingers to their lips, 

indicating that Seremeth should remain silent. While Seremeth was outside and handcuffed for 30–45 

minutes without shoes or a coat, an unknown officer gave him a note saying that the situation would be 

explained to him and that an interpreter was being called to the scene. The officers did not tell Seremeth 

why they were there. 

  

The deputies woke the sleeping children and interviewed them without a qualified sign language 

interpreter. The sheriff’s office has professional qualified-interpreter services available to it by contract 

with Maryland Interpreting Services, d/b/a WeInterpret. The contract provides for an emergency 

interpreter to arrive within one hour of the request. Seremeth was brought inside, and Seremeth’s father, 

who is somewhat able to read lips and speak understandably, attempted to interpret for Seremeth and the 

officers. Ryan arrived 45 minutes into the encounter, carrying *336 her ASL course book. Her efforts to 

communicate failed because of her lack of fluency. Through the questioning, with Seremeth’s father as an 

interpreter, and more than an hour into the encounter but about ten minutes after Ryan had arrived, the 

deputies determined no abuse had occurred, and they left. 

  

Seremeth claims he suffered “emotional issues” and “persistent anger” because the county “violated [his] 

right to communicate” by handcuffing him behind his back and failing to explain their presence. J.A. 43–

44, 72–80, 90–92. Seremeth and his children sought counseling. Seremeth claims he still has an emotional 

scar from the experience. 

  

On January 12, 2009, Seremeth filed suit in the District Court for the District of Maryland against 

Frederick County Deputy Sheriff Travis Rohrer, Frederick County Sheriff Charles Jenkins, and the Board 

of County Commissioners of Frederick County (collectively, the “Appellees”) for violations of the 

Rehabilitation Act and Title II of the ADA. The district court granted the Appellees’ motion for summary 

judgment and denied Seremeth’s motion for summary judgment. Seremeth v. Bd. of County Comm’rs of 

Frederick County, No. 09–58, 2010 WL 2025551 (D.Md. May 18, 2010). The district court concluded 

that the ADA and the Rehabilitation Act do not apply to police investigations and detentions, and even if 

they did, they did not require the provision of auxiliary aids and services as a reasonable accommodation 

in this case. Id. at *3. This appeal followed. 

 

II. 

 

Because this is an appeal from an order of summary judgment, we review de novo the district court’s legal 

determinations. EEOC v. Fairbrook Med. Clinic, 609 F.3d 320, 327 (4th Cir.2010). We can affirm the 

grant of summary judgment “if the pleadings, the discovery and disclosure materials on file, and any 

affidavits,” when construed in favor of the nonmoving party, “show that there is no genuine issue as to 
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any material fact and that the movant is entitled to judgment as a matter of law.” EEOC v. Cent. 

Wholesalers, Inc., 573 F.3d 167, 174 (4th Cir.2009) (quoting FED. R. CIV. P. 56(c)). We must reverse if 

there is an issue of triable fact. Merritt v. Old Dominion Freight Line, Inc., 601 F.3d 289, 291 (4th 

Cir.2010). 

  

The “public services” subchapter of the ADA, 42 U.S.C. § 12131, provides, “[N]o qualified individual 

with a disability shall, by reason of such disability, be excluded from participation in or be denied the 

benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any 

such entity.” Id. § 12132. “Discrimination” includes “not making reasonable accommodations to the 

known physical or mental limitations of an otherwise qualified individual with a disability.” Id. § 

12112(b)(5)(A) (from Title I’s definition); see also Paulone v. City of Frederick, 787 F.Supp.2d 360, 372 

(D.Md.2011) (discussing the equivalence of “reasonable accommodations” and “reasonable 

modifications”).1 

  

While it is undisputed that Seremeth has a disability and is a “qualified individual,” the question remains 

whether the county’s criminal investigation is covered by the ADA. If so, we must ask whether he was 

discriminated against because of a lack of “reasonable accommodations” for his disability. Id. § 

12112(b)(5)(A). We hold *337 that while police investigations are subject to the ADA’s framework, the 

exigent circumstances involved in a suspected domestic violence situation render the accommodations 

provided reasonable under the ADA. 

 

A. 

 

Critical to the resolution of whether the ADA applies to an investigation is the Fourth Circuit’s decision 

Rosen v. Montgomery County, 121 F.3d 154 (4th Cir.1997). There, this Court found that there was no 

violation of the ADA during the arrest of a deaf individual, Jeffrey Rosen, for driving under the influence 

of alcohol. 

  

The Rosen Court relied solely on the fact that the complainant did not establish that he was injured because 

of his disability. See id. at 158 (stating that the “decision to affirm ... is based on ... the lack of any 

discernible injury”). The Rosen Court found Rosen’s allegations of injury implausible because he merely 

felt the “emotions experienced by almost every person stopped and arrested for drunk driving.” Id. In 

other words, Rosen could not show that he suffered an injury distinct from the embarrassment of being 

subjected to a roadside DUI stop. 

  

In contrast, Seremeth has established an injury cognizable under the ADA. The communication between 

Seremeth and the deputies was deficient even though Seremeth wasn’t arrested. The injury is the failure 

to make communication as effective as it would have been among deputies and persons without 

disabilities. See 28 C.F.R. § 35.160 (requiring public entities to “take appropriate steps to ensure that 

communications with ... members of the public ... with disabilities are as effective as communication with 

others”). Seremeth has sought counseling to address his “emotional issues [and] persistent anger” 

stemming from the confrontation. J.A. 80. Unlike Rosen, Seremeth’s injuries are greater than those 

“emotions experienced by almost every person” interrogated by the government, Rosen, 121 F.3d at 158, 

because his injuries stemmed from the very failure to communicate—an injury that would not have been 

inflicted on a person with full hearing capabilities. 

  
[1] Courts across the country have called Rosen ‘s holding into question in light of the Supreme Court’s 

decision in Penn. Dep’t of Corrections v. Yeskey, 524 U.S. 206, 118 S.Ct. 1952, 141 L.Ed.2d 215 (1998), 
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which interpreted the ADA to cover disabled state inmates who have been discriminated against in 

correctional programming. See, e.g., Thompson v. Davis, 295 F.3d 890, 897 (9th Cir.2002); Paulone v. 

City of Frederick, 787 F.Supp.2d 360, 381 (D.Md.2011) (“[T]he weight of subsequent authority, in the 

Supreme Court as well the Fourth Circuit and other courts, calls into question ... reliance on Rosen.”); 

Calloway v. Boro of Glassboro Dep’t of Police, 89 F.Supp.2d 543, 556 (D.N.J.2000) (Rosen ‘s reasoning 

is “now discredited”). These glosses on Rosen assume that Rosen was decided on broader grounds than it 

was—perhaps aided in no small part by Rosen ‘s general discussion of the ADA.2 See Rosen, 121 F.3d at 

158 *338 (“Rosen was in no way ‘denied the benefits of’ his arrest.” (quoting 42 U.S.C. § 12132)); 

compare Gohier v. Enright, 186 F.3d 1216, 1221 (10th Cir.1999) (“[A] broad rule categorically excluding 

arrests from the scope of Title II ... is not the law.”). But, as noted above, Rosen ‘s precedential reach is 

more properly cast as limited to the injury grounds necessary to reach its conclusion. 

  

Since Yeskey and Rosen, many of our sister circuits have determined that § 12132’s words “or be subjected 

to discrimination by that entity” are meant to be a “catch-all phrase that prohibits all discrimination by a 

public entity, regardless of the context,” thereby avoiding the difficult semantics of categorizing each 

governmental action as “services, programs, or activities” in the first part of the disjunctive. Bircoll v. 

Miami–Dade County, 480 F.3d 1072, 1084–85 (11th Cir.2007); Barden v. City of Sacramento, 292 F.3d 

1073, 1076 (9th Cir.2002) (“Rather than determining whether each function of a city can be characterized 

as a service, program, or activity for purposes of Title II, ... we have construed the ADA’s broad language 

[as] bring[ing] within its scope anything a public entity does.”) (internal quotation marks and citations 

omitted), cert. denied, 539 U.S. 958, 123 S.Ct. 2639, 156 L.Ed.2d 656 (2003); Reg’l Economic Cmty. 

Action Program v. City of Middletown, 294 F.3d 35, 45 (2d Cir.2002) (“The ADA and the Rehabilitation 

Act ... prohibit all discrimination based on disability by public entities.”), cert. denied, 537 U.S. 813, 123 

S.Ct. 74, 154 L.Ed.2d 16 (2002). 

  

This Circuit has not squarely addressed the issue.3 The broad approach is appealing. The Department of 

Justice regulations confirm that “title II applies to anything a public entity does.” 28 C.F.R. Pt. 35, App. 

B; see also H.R.Rep. No. 101–485(II), 101st Cong., 2d Sess. 84 (1990), 1990 U.S.C.C.A.N. 303, 367 

(stating that Title II is intended to apply to “all actions of state and local governments.”). The department’s 

regulations are the agency’s interpretation of the statute, and they are therefore given “controlling weight” 

unless they conflict with other departmental regulations or the ADA itself. Stinson v. United States, 508 

U.S. 36, 113 S.Ct. 1913, 1919, 123 L.Ed.2d 598 (1993); Chevron, U.S.A., Inc. v. Natural Resources 

Defense Council, Inc., 467 U.S. 837, 844, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). 

  
[3] We need not pick sides in this dispute because, in light of Yeskey ‘ s expansive interpretation, the ADA 

applies to police interrogations under either test. See Waller v. Danville, 556 F.3d 171, 174 (4th Cir.2009) 

(noting that courts recognize an ADA case is established when “police properly arrest a suspect but fail to 

reasonably accommodate his disability during the investigation or arrest, causing him to suffer greater 

injury or indignity than other arrestees.”) (citing Gohier v. Enright, 186 F.3d 1216, 1220–21 (10th 

Cir.1999); Gorman v. Bartch, 152 F.3d 907, 912–13 (8th Cir.1998)); see also Johnson v. City of Saline, 

151 F.3d 564, 569 (6th Cir.1998) (finding that “the phrase ‘services, programs, *339 or activities’ 

encompasses virtually everything that a public entity does”). While the Supreme Court in the Miranda 

context has said that the Constitution does not require “that the police supply a suspect with a flow of 

information,” Moran v. Burbine, 475 U.S. 412, 422, 106 S.Ct. 1135, 89 L.Ed.2d 410 (1986), the ADA 

applied once the deputies attempted to question and obtain information from Seremeth. 

 

B. 

 



 

 59 

Having concluded that the ADA applies to the investigation of criminal conduct, we next determine 

whether the deputies’ conduct was reasonable under the circumstances. We find that due to the exigencies 

inherent in responding to a domestic violence situation, no further accommodations were required than 

the ones made by the deputies. 

  

This Circuit has previously avoided the issue of whether an exigent-circumstances exception to the ADA 

exists. See Waller v. Danville, 556 F.3d 171, 175 (4th Cir.2009) (“Whether or when an ‘exigent 

circumstances’ constraint upon the ADA exists, however, is a broader proposition than is needed to decide 

this case.”). We find that while there is no separate exigent-circumstances inquiry, the consideration of 

exigent circumstances is included in the determination of the reasonableness of the accommodation. Most 

importantly, nothing in the text of the ADA suggests that a separate exigent-circumstances inquiry is 

appropriate. Furthermore, this view of the ADA has the ancillary benefit of encouraging the provision of 

accommodations during exigent circumstances. 

  

Seremeth argues that because the deputies did not alter their protocol to allow Seremeth to be handcuffed 

in front of his body so he could write notes to the deputies and thereby communicate effectively, he was 

denied reasonable accommodation. Seremeth also claims that because the deputies did not provide a 

qualified interpreter, they did not reasonably accommodate him. For the following reasons, we reject 

Seremeth’s contentions. 

  

A public entity must “make reasonable modifications in policies, practices, or procedures when the 

modifications are necessary to avoid discrimination on the basis of disability, unless the public entity can 

demonstrate that making the modifications would fundamentally alter the nature of the service, program, 

or activity.” 28 C.F.R. § 35.130(b)(7). With regard to communication-related disabilities, the regulations 

require public entities to “take appropriate steps to ensure that communications with ... members of the 

public ... with disabilities are as effective as communications with others,” id. § 35.160(a)(1), and to 

“furnish appropriate auxiliary aids and services where necessary to afford individuals with disabilities ... 

an equal opportunity to participate in, and enjoy the benefits of, a service, program, or activity of a public 

entity,” id. § 35.160(b)(1). “Auxiliary aids or services” are defined by both statute and regulation. The 

regulation, which is more exhaustive, provides 

Auxiliary aids and services includes— 

(1) Qualified interpreters on-site or through video remote interpreting (VRI) services; notetakers; real-

time computer-aided transcription services; written materials; exchange of written notes; telephone 

handset amplifiers; assistive listening devices; assistive listening systems; telephones compatible with 

hearing aids; closed caption decoders; open and closed captioning, including real-time captioning; 

voice, text, and video-based telecommunications products and systems, including text telephones 

(TTYs), videophones, and captioned telephones, or equally effective telecommunications devices; 

videotext displays; accessible electronic and information *340 technology; or other effective methods 

of making aurally delivered information available to individuals who are deaf or hard of hearing; 

(2) Qualified readers; taped texts; audio recordings; Brailled materials and displays; screen reader 

software; magnification software; optical readers; secondary auditory programs (SAP); large print 

materials; accessible electronic and information technology; or other effective methods of making 

visually delivered materials available to individuals who are blind or have low vision; 

(3) Acquisition or modification of equipment or devices; and 
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(4) Other similar services and actions. 

Id. § 35.104 (interpreting 42 U.S.C. § 12103(1)). 

  

The ADA does not easily reduce to a cost-benefit calculation. The intent of the statute is to promote equal 

access and participation in government services unless such provision causes an “undue burden.” In other 

words, the fact that the provision of auxiliary aids or other such equalizers costs the government money—

perhaps more than it would like to spend, or more than the benefit received by the disabled individual—

is not a sufficient reason to reject the provision of the aid. But nor can the provision of accommodation 

trump legitimate law enforcement needs when responding to an emergency situation. 

  

What constitutes reasonable accommodations during a police investigation for a domestic disturbance is 

a question of fact and will vary according to the circumstances. See Pandazides v. Va. Bd. of Educ., 13 

F.3d 823, 833 (4th Cir.1994). The relevant circumstances, viewed in the light most favorable to the non-

moving party, certainly include the following: the sheriff’s deputies knew that they were going to a house 

where deaf people live; the deputies attempted to engage in conversation with a hearing-impaired 

individual and that attempt to communicate failed; the sheriff’s office had a contract for a qualified 

interpreter; the deputies could have handcuffed Seremeth in front of his body to allow him to write notes; 

and Seremeth lacked the ability to communicate without notes or the use of his hands to sign. 

  

Nevertheless, as in the criminal procedure context, we are reluctant to question the snap judgments of law 

enforcement officials in situations in which a reasonable officer would fear for his safety and for the safety 

of those he is charged to protect. The deputies were responding to a domestic disturbance call, which 

Deputy Rohrer characterized as “some of the most dangerous calls that we ever go on.” J.A. 115. The 

deputies were obligated to assure themselves that no threat existed against them, Seremeth’s children, or 

anyone else. The deputies could not rely on a phone call claiming that there were no weapons in the 

house—to do so would be a failure in their duty and training. Moreover, the exigency justified keeping 

Seremeth handcuffed behind his back, as is standard procedure in dangerous situations. 

  

The entire encounter took an hour and fifteen minutes before the deputies concluded that there was not 

probable cause to arrest Seremeth or remove him from his home to protect his children. WeInterpret could 

have taken up to an hour to provide an interpreter. The deputies were not required to wait until an 

interpreter arrived in order to perform their duty and attempt to question Seremeth. 

  

Under the circumstances, it was reasonable for the deputies to attempt to accommodate Seremeth’s 

disability by calling Ryan, an ASL trainee, to assist in communication, and by attempting to use 

Seremeth’s father as an interpreter. It was reasonable even though these accommodations were not best 

practices—practices that in other circumstances could be evidence of a failure to reasonably 

accommodate. *341 4 The accommodations afforded to Seremeth by the deputies were reasonable given 

their overwhelming need to obtain information quickly to protect themselves and others from possible 

violence. The further accommodations requested by the Appellant in his suit would have been 

unreasonable under the circumstances. 

 

III. 

 

For the foregoing reasons, the district court’s order of summary judgment for the Appellees is 

  

AFFIRMED. 
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Footnotes 

 
1 Claims under the ADA’s Title II and the Rehabilitation Act can be combined for analytical 

purposes because the analysis is “substantially the same.” Doe v. Univ. of Md. Med. Sys. Corp., 

50 F.3d 1261, 1265 n. 9 (4th Cir.1995). 

 
2 Rosen ‘s general statements about how the ADA applies to pre-arrest conduct may have been 

called into doubt by the Yeskey case because the Supreme Court rejected the contention that 

the ADA’s words “eligibility” and “participation” imply voluntariness, thereby extending the 

reach of the ADA to cover a broad swath of governmental activities. Yeskey, 524 U.S. at 211, 

118 S.Ct. 1952. But we are not deciding a wrongful-arrest case today, and Rosen is still 

precedential in the context of reasonable-accommodation cases; it is particularly relevant on 

the subject of what constitutes an injury under the ADA. Given that “we may affirm a district 

court’s decision on different grounds than those employed by the district court,” Shafer v. 

Preston Memorial Hosp. Corp., 107 F.3d 274, 275 n. 1 (4th Cir.1997), we do not rely on the 

portion of the district court’s decision that depends on the “program or activity” discussion in 

Rosen; we can decide this case on reasonable-accommodation grounds. 
 

4 The ADA Guide for Law Enforcement, distributed by the Department of Justice, imagines a 

scenario strikingly similar to the present case: 

An officer responds to the scene of a domestic disturbance. The husband says the wife has 

been beating their children and he has been trying to restrain her. The wife is deaf. The 

officer begins questioning her by writing notes, but her response indicates a lack of 

comprehension. She requests a sign language interpreter. In this situation an interpreter 

should be called.... It is inappropriate to ask a family member or companion to interpret 

in a situation like this because emotional ties may interfere with the ability to interpret 

impartially. 

DEPARTMENT OF JUSTICE, COMMUNICATING WITH PEOPLE WHO ARE DEAF OR 

HARD OF HEARING: ADA GUIDE FOR LAW ENFORCEMENT (2006) (emphasis added). 
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OPINION 

VALERIE CAPRONI, District Judge. 

This case arises from the arrest and overnight detention of a deaf woman by the New York City Police 

Department (“NYPD”). New York City takes the extraordinary position that, even though the Americans 

with Disabilities Act (“ADA”) has been the law of the land for twenty-five years, it has no obligation to 

provide any accommodation to the hearing-impaired at the time of an arrest, even if doing so could easily 

be accomplished without endangering the officers or the public safety and without interfering in the lawful 

execution of the officers’ duties. For the reasons that follow, the Court disagrees that the City’s 

responsibilities to the hearing-impaired are so limited. 

  

On September 11, 2011, Plaintiff Diana Williams, who is deaf,1 was arrested and detained overnight by 

the NYPD. Def. Local Rule 56.1 Statement of Undisputed Material Facts (“Def. 56.1 Stmt.”) ¶¶ 1–2, Dkt. 

61. At no time from the police officers’ *360 initial on-the-street interaction with Plaintiff, when they 

concluded that probable cause existed for her arrest, until her release from NYPD custody almost 24 hours 

later, did the NYPD provide Plaintiff with an American Sign Language (“ASL”) interpreter or any 

auxiliary communication aid.2 Def. Response to Pl. Local Rule 56.1 Counter–Statement of Facts (“Def. 

56.1 Resp.”) ¶ 67, Dkt. 77. Plaintiff alleges that the City is liable: pursuant to 42 U.S.C. § 1983 (Count I); 

for discrimination based on her disability (Count II)3; for common law false arrest (Count III); and for 

common law assault and battery (Count IV). Am. Compl. ¶¶ 29–62.4 The City moved for summary 

judgment on all of Plaintiff’s claims, “except for her discrimination claims while she was detained at the 

NYPD’s 122nd Precinct and Staten Island Central Booking.” Def. Mem. at 1, Dkt. 63. For the reasons the 

follow, the City’s motion is DENIED. 

I. FACTUAL BACKGROUND 

 

In 2011, Plaintiff and her husband Chris Williams owned property on Staten Island; Mr. Williams resided 

in the basement, and two upstairs rooms were rented to Lorena White and Nicole Sabella. Pl. Local Rule 

56.1 Response to Def. Statement of Facts (“Pl. 56.1 Resp.”) ¶¶ 3–4. Mr. Williams, who is deaf and 

communicates primarily through ASL, can speak and read lips to some degree, and he can read and write 

English. Rozynski Decl. Ex. D (“C. Williams Dep.”) at 10, 12, 14–15, Dkt. 66–4. The tenant Lorena White 

is also deaf, but she can read and write English. C. Williams Dep. at 59. The other tenant, Nicole Sabella, 
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hears normally and can communicate using ASL. Rozynski Decl. Ex. C (“Sabella Dep.”) at 28, Dkt. 66–

3; C. Williams Dep. at 38. 

  

When White and Sabella fell behind on their rent, the Williamses notified them by letter that they would 

have to vacate the property by September 11, 2011. Pl. 56.1 Resp. ¶ 7. White, who had a history of 

aggressive behavior, responded to the letter with threats to Mr. Williams and made false complaints about 

him to the police. Id. ¶¶ 6, 8. In an attempt to avoid any problems during White’s departure, the 

Williamses, using a video relay service, called the NYPD at 9:15 a.m. on September 11 to request a police 

presence at the residence. Id. ¶¶ 9, 14, 16. The police did not appear as requested. Id. ¶ 33. 

  

The Williamses’ prediction that White’s departure would not be without drama proved accurate, but, by 

all accounts, it was much ado about nothing. At some point that morning, the Plaintiff’s dog ran into 

White’s bedroom, and Plaintiff followed to retrieve him. D. Williams Dep. at 97. She bent down to pick 

him up, and White was “in [her] face” when she stood. Id. Plaintiff’s brother, David Rivera, who was also 

present, said that at that point *361 White “lost her temper.” Rozynski Decl. Ex. E (“Rivera Dep.”) at 59, 

Dkt. 66–5.5 Plaintiff testified that White “got in [her] face,” but never touched her. D. Williams Dep. at 

99. She said that she reached her hand out toward White to “give [her] some space” and “get [her] 

balance,” and that it was “possible” that she touched White in doing so, but if she did “it was very gently 

and very fast.” Id.6 Rivera testified that he did not see any physical contact between the women. Pl. 56.1 

Resp. ¶ 25; Rivera Dep. at 58–59. As Rivera described the scene, White angrily signed at Plaintiff as 

Plaintiff backed away from White with her dog in her arms before retreating. Rivera Dep. at 59. When the 

dust settled, Plaintiff had a scratch on her chin, which she attributed to the dog. Rozynski Decl. Ex. I (“D. 

William Aff.”) ¶ 1, Dkt. 66–9. Mr. Williams and Sabella testified that neither Plaintiff nor White had any 

visible physical injuries, and Rivera testified he did not observe any injuries on Plaintiff. Pl. Local Rule 

56.1 Counter–Statement of Facts (“Pl. 56.1 Stmt.”) ¶ 57; accord Sabella Dep. at 66; Rivera Dep. at 87; C. 

Williams Dep. at 98. 

  

Shortly thereafter, White went outside to greet her boyfriend, Alendi, who had arrived at the residence. 

Rivera Dep. at 59.7 Alendi can hear and communicate orally. Def. 56.1 Resp. ¶ 17. Rivera tried to 

physically block Alendi from getting inside the house, at which point Alendi made a hand gesture that 

Rivera and Mr. Williams interpreted to mean that Alendi had a gun. Rivera Dep. at 60; C. Williams Dep. 

at 78. Rivera and Mr. Williams went across the street to Rivera’s house to make a second call to the police. 

C. Williams Dep. at 78–79; Zukerman Ex. I. Again using a video relay service, Mr. Williams told the 

dispatcher that a man was chasing him with a gun, and the dispatcher told him that an officer would be 

right over. C. Williams Dep. at 79.8 When Mr. Williams and Rivera returned to the Williamses’ home, 

they saw Plaintiff, White, Sabella, and Alendi all outside the residence. Id. at 84; Rivera Dep. at 79. 

Sabella, however, recalled being inside the house when the police arrived. Sabella Dep. at 50. 

  

Officers Christopher Romano and Gillio Costanzo responded to Mr. Williams’ “man with a gun” call; the 

dispatch report showed that incident was reported using a video relay service for the deaf. Pl. 56.1 Stmt. 

¶¶ 31–32; Zuckerman Decl. Ex. I, Dkt. 62–9. The officers arrived at the residence approximately five 

minutes after the call was received. C. Williams Dep. at 83. Both Mr. Williams and Rivera testified that 

they attempted to convey to the officers that they were the callers who had sought help, but the officers 

gravitated toward Alendi, who was able to communicate orally. Rivera Dep. at 80; C. Williams Dep. at 

87. 
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Officer Costanzo interviewed White, with whom he communicated through Alendi, but never spoke or 

interacted with Plaintiff. Rozynski Decl. Ex. J (“Costanzo Dep.”) at 12, 41. According to Officer *362 

Costanzo, Officer Romano interviewed Plaintiff while he spoke with White. Id. at 28, 43. Officer Costanzo 

recalled that White, through Alendi, told him that she was moving out of the apartment, that there had 

been an ongoing issue between the landlord and tenant, “[a]nd one way or another, they put hands on each 

other and they started to fight.” Id. at 33. Costanzo testified that he remembered that both women were 

arrested for assault, but he was not “one hundred percent sure” whether White had admitted assaulting 

Plaintiff. Id. at 36. Officer Costanzo described his conversation with Officer Romano about their 

interviews with the two women as follows: “Well, when I got my side, he got his side. And then, we were 

just, like, she hit her and they scratched. And that was it.” Id. at 43. Officer Costanzo did not recall any 

accusations about a man making threats with a gun or anyone talking about a gun being present at the 

scene. Costanzo Dep. at 36, 88. 

  

Officer Romano’s recollection is, at best, hazy. He remembers speaking to one of the women through her 

husband, who could communicate orally. Rozynski Decl. Ex. K (“Romano Apr. 4 Dep.”) at 34, 39. He 

recalls that a woman told him that she and the other woman had gotten in a fight, but there was no mention 

that the woman had been involved in an assault. Id. at 36–37, 40. He deduced that by “fight” the woman 

meant “physical fight” based on his observation of visible injuries. Romano Apr. 4 Dep. at 40, 43. At his 

first deposition, he could not recall the specific injuries; at his second, he recalled a scratch on Plaintiff’s 

face and that she complained of pain in her arm. Romano Apr. 4 Dep. at 40–41; Rozynski Decl. Ex. L 

(“Romano Oct. 9 Dep.”) at 17. Officer Romano concluded that the visible injury was the result of an 

assault “[b]ecause the husband told me that they were both fighting, so did the other woman and that’s 

really all we need.” Romano Apr. 4 Dep. at 43. He did not recall “if they informed [him] that they were 

fighting physically”—his conclusion was based solely on his observations at the scene. Romano Apr. 4 

Dep. at 43–44; Romano Oct. 9 Dep. at 91. Curiously, Officer Romano testified at his second deposition 

that he was able to communicate with Plaintiff directly: 

Q: How were you able to communicate with Diana Williams directly? 

A: I would just speak to her and ask her questions. 

Q: And she would respond to you? 

A: From—I don’t recall how she was responding, but to the—to my memory, she responded to any and 

all information that I needed and long—sorry, go ahead. 

Q: Verbally? 

A: I don’t recall. 

[Objection to form.] 

Q: So, you recall being able to communicate with Diana Williams just fine? 

[Objection to form.] 

A: To the best of my knowledge, I recall, yeah. 

Romano Oct. 9 Dep. at 33. From all of this, Officer Romano concluded that Plaintiff and White had both 
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“committed an arrestable offense [so] they were both arrested.” Romano Apr. 4 Dep. at 36. 

  

Plaintiff, on the other hand, testified that Officer Romano arrested her without making any effort to 

communicate with her. D. Williams Dep. at 88–89. She pleaded for an ASL interpreter, but her pleas were 

lost without the benefit of an ASL interpreter or other auxiliary aid. Id. at 89. Rivera and Mr. Williams 

also testified that Officer Romano approached them and arrested Plaintiff after speaking to Alendi, 

Sabella, and White for 15 to 20 minutes. Rivera Dep. at 80; C. Williams *363 Dep. at 87–88. Rivera 

attempted to request an ASL interpreter in writing, but his requests were ignored. Rivera Dep. at 94. 

Sabella testified that she was not present when the officers spoke to White and Alendi, and that Plaintiff 

was already in handcuffs when Sabella exited the house. Sabella Dep. at 68. Sabella also testified that she 

offered to serve as a translator, but the officers rejected her offer. Id. 

  

From the scene of her arrest, Plaintiff was taken to the 122nd Precinct. Pl. 56.1 Resp. ¶ 54. Despite holding 

her for an extended period (overnight), at no time did the NYPD provide her with an ASL interpreter or 

any other form of auxiliary aid to inform her why she was under arrest or how long she would be held in 

police custody. Def. 56.1 Resp. ¶¶ 67, 81. Plaintiff was released the next day without any charges being 

brought. Pl. 56.1 Resp. ¶ 63. 

II. ANALYSIS 

A. Standard of Review 

 

Summary judgment is appropriate “if the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, show that there is no genuine issue as to any material fact 

and that the moving party is entitled to judgment as a matter of law.” Fed.R.Civ.P. 56(c); Celotex Corp. 

v. Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). The moving party bears the burden 

of “show[ing] that there is no genuine dispute as to any material fact and the movant is entitled to judgment 

as a matter of law.” Fed.R.Civ.P. 56(a). “A material fact is one that would ‘affect the outcome of the suit 

under the governing law,’ and a dispute about a genuine issue of material fact occurs if the evidence is 

such that ‘a reasonable [factfinder] could return a verdict for the nonmoving party.’ ” Sista v. CDC Ixis N. 

America, Inc., 445 F.3d 161, 169 (2d Cir.2006) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)). In determining whether there is a genuine issue of material 

fact, the court must “resolve all ambiguities, and draw all inferences, against the moving party.” Id. 

(citation omitted). The nonmoving party, however, “must do more than simply show that there is some 

metaphysical doubt as to the material facts,” and “may not rely on conclusory allegations or 

unsubstantiated speculation.” Jeffreys v. City of New York, 426 F.3d 549, 554 (2d Cir.2005) (quoting 

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, 89 L.Ed.2d 538 

(1986); Fujitsu Ltd. v. Fed. Express Corp., 247 F.3d 423, 428 (2d Cir.2001)). “The nonmoving party must 

come forward with specific facts showing that there is a genuine issue for trial.” Higazy v. Templeton, 505 

F.3d 161 (2d Cir.2007) (quoting Matsushita, 475 U.S. at 586–87, 106 S.Ct. 1348). “[I]f the evidence is 

such that a reasonable jury could return a verdict for the nonmoving party,” a motion for summary 

judgment must be denied. Liberty Lobby, 477 U.S. at 248, 106 S.Ct. 2505. 

  

 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I81e77b109c9d11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
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B. The ADA, NYSHRL, and NYCHRL Apply to Police Interactions At the Scene of an Arrest 

 
[1] [2] [3] [4] [5] Title II of the ADA prohibits any public entity from discriminating against “qualified” 

individuals with disabilities “in the provision or operation of public services, programs, or activities.” 

Tennessee v. Lane, 541 U.S. 509, 517, 124 S.Ct. 1978, 158 L.Ed.2d 820 (2004).9 Similarly, Section *364 

504 of the Rehabilitation Act provides, in relevant part, that “[n]o otherwise qualified individual with a 

disability ... shall, solely by reason of her or his disability, be excluded from the participation in, be denied 

the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial 

assistance.” 29 U.S.C. § 794(a). The anti-discrimination provisions of Title II of the ADA and Section 

504 of the Rehabilitation Act are enforceable through implied private rights of action. Barnes v. Gorman, 

536 U.S. 181, 185, 122 S.Ct. 2097, 153 L.Ed.2d 230 (2002).10 

  
[6] [7] To establish a violation of the ADA, the plaintiff must demonstrate (1) that she is a “qualified 

individual” with a disability; (2) that the defendants are subject to the ADA; and (3) that she was denied 

the opportunity to participate in or benefit from the defendant’s services, programs, or activities, or was 

otherwise discriminated against by the defendant by reason of her disability. Disabled in Action v. Bd. of 

Elections in City of New York, 752 F.3d 189, 196–97 (2d Cir.2014) (citing McElwee v. Cnty. of Orange, 

700 F.3d 635, 640 (2d Cir.2012)). To establish a claim under the Rehabilitation Act, the plaintiff must 

also demonstrate that the defendant receives federal funding. Henrietta D. v. Bloomberg, 331 F.3d 261, 

272 (2d Cir.2003). 

  

There is no dispute that Plaintiff is a qualified individual with a disability11 or that the City is a public 

entity and is subject to the ADA and Rehabilitation Act. The City concedes that NYPD actions fall within 

the scope of Title II of the ADA and the Rehabilitation Act generally but argues that “on the street” 

interactions between police officers and “qualified individuals with a disability” are excluded from 

coverage until the crime scene has been secured and the arrestee has been transported to the stationhouse. 

Def. Mem. at 9–10. In other words, the City argues that the NYPD bears no burden to provide any 

accommodation to disabled individuals until after the individual has been arrested and booked. The City 

advances two theories to support its position: first, “on-the-street encounters” are not covered “services, 

programs, or activities;” and, second, exigent circumstances and overriding public safety concerns make 

it unreasonable to require police officers to accommodate disabled individuals before making an arrest. 

Id. at 10–12. The City’s crabbed interpretation of Title II’s coverage of police activity simply does not 

comport with the language of Title II and its implementing regulations, particularly in light of the remedial 

*365 purpose of the statute and the weight of authority that has considered the issue.12 

  
[8] [9] “Congress enacted Title II against a backdrop of pervasive unequal treatment in the administration 

of state services and programs, including systematic deprivations of fundamental rights” and “a pattern of 

unequal treatment” in a wide range of public services and activities “in the administration of justice.” 

Lane, 541 U.S. at 524–25, 124 S.Ct. 1978. The Department of Justice’s implementing regulations for the 

ADA make clear that, with exceptions not relevant here, Title II of the ADA “applies to all services, 

programs, and activities provided or made available by public entities,” 28 C.F.R. § 35.102(a), and 

requires public entities to make “reasonable modifications in policies, practices, or procedures when the 

modifications are necessary to avoid discrimination on the basis of disability,” unless the required 

modification would fundamentally alter the nature of the service, program, or activity, 28 C.F.R. § 

35.130(b)(7). The phrase “services, programs, or activities” is “a catch-all phrase” that prohibits all 

discrimination by a public entity. Noel v. N.Y.C. Taxi & Limousine Comm’n, 687 F.3d 63, 69 (2d Cir.2012) 
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(quoting Innovative Health Sys., Inc. v. City of White Plains, 117 F.3d 37, 45 (2d Cir.1997), recognized 

as superseded on other grounds, Zervos v. Verizon N.Y., Inc., 252 F.3d 163, 171 n. 7 (2d Cir.2001)).13 As 

the Second Circuit has explained, the ADA should be “broadly construed to effectuate its purpose of 

providing a clear and comprehensive national mandate for the elimination of discrimination against 

individuals with disabilities.” Id. at 68 (quotation marks and citation omitted). 

  

A number of courts have considered whether interactions between law enforcement and disabled 

individuals—whether initiated by the disabled individual or the police and whether the interaction 

culminates in an arrest—are “services, programs, or activities” subject to the requirement of 

accommodation under Title II of the ADA. Those courts have generally found that Title II applies, but the 

reasonableness of the accommodation required must be assessed in light of the totality of the 

circumstances of the particular case.14 *366 The City did not explain why an arrest should not be 

considered a “service, program, or activity” of the NYPD within the scope of Title II of the ADA but 

urged the Court to follow the reasoning of the Fourth Circuit in Rosen v. Montgomery County, Md., 121 

F.3d 154 (4th Cir.1997), the District of Maine in Crocker v. Lewiston Police Department, 2001 WL 

114977 (D.Me. Feb. 9, 2001), and the Western District of Washington in Patrice v. Murphy, 43 F.Supp.2d 

1156, 1160 (W.D.Wash.1999). Def. Mem. at 12. The Court notes that Patrice is no longer good law 

following the Ninth Circuit’s decision in Sheehan v. City & County of San Francisco, 743 F.3d 1211 (9th 

Cir.2014), reversed in part on other grounds, ––– U.S. ––––, 135 S.Ct. 1765, 191 L.Ed.2d 856 (2015), 

the precedential value of Rosen has been questioned by the Fourth Circuit, and Crocker does not support 

the City’s position.15 

  

In Rosen, the Fourth Circuit evaluated the Title II claim of a deaf plaintiff who was arrested for drunk 

driving. 121 F.3d at 157. The court expressed skepticism about “fitting an arrest into the ADA at all,” 

because “calling a drunk driving arrest a ‘program or activity’ of the County, the ‘essential eligibility 

requirements’ of which (in this case) are weaving in traffic and being intoxicated, strikes us as a stretch 

of the statutory language and of the underlying legislative intent.” Id. The plaintiff did “not contend that 

his consent to the intoxication test was the product of his inability to understand the police,” and, “[a]s far 

as the police officers were concerned, Rosen adequately participated in the various tests for intoxication.” 

Id. at 158. The Court noted that if it were to “assume” that “the police were required to provide auxiliary 

aids at some point in the *367 process, that point certainly cannot be placed before the arrival at the 

stationhouse.” Id. The court’s holding that the plaintiff could not establish a claim under Title II, however, 

was based on the fact that the plaintiff “lacked any discernible injury.” Id. Because the facts forming the 

basis of the police officer’s probable cause determination were observable by the officer and the police 

were able to communicate well enough to conduct a field sobriety test, the plaintiff could not show any 

injury. The City points to dicta in the decision stating that the police had no duty to provide auxiliary aids, 

if at all, until the arrestee arrived at the stationhouse to argue that the NYPD had no duty to provide 

Plaintiff with auxiliary aids until she arrived at the stationhouse. Def. Mem. at 10. 

  

More recent decisions from the Fourth Circuit have narrowed Rosen considerably. In Seremeth v. Board 

of County Commissioners of Frederick County, 673 F.3d 333 (4th Cir.2012), the Fourth Circuit again 

considered whether a plaintiff could state a claim under the ADA based on police officers’ failure to 

provide an ASL interpreter to a deaf person during a law enforcement interaction and “concluded that the 

ADA applies to the investigations of criminal conduct” that do not result in an arrest. Id. at 339. In 

Seremeth, the police responded to a domestic disturbance call placed by the mother of the plaintiff’s 

children. Id. at 335. The caller, who was deaf, reported that while on a video call she had seen the plaintiff 
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hit their child; she also informed the dispatcher that the entire family is deaf. Id. The dispatcher contacted 

an officer who was ASL trained to respond to the scene, but that officer did not arrive until 45 minutes 

after the non-ASL-trained officers arrived. Id. When the first officers arrived on the scene, they placed the 

plaintiff in handcuffs and escorted him outside while they interviewed the other witnesses. Id. This was 

consistent with their standard procedure for domestic disturbance calls. Id. An officer waiting with the 

deaf plaintiff provided him a note stating that an interpreter was being called to the scene and would 

explain the situation when she arrived. Id. at 336. When the interpreter arrived, she could not effectively 

communicate with the plaintiff. Id. Nevertheless, about ten minutes later, without having ever formally 

arrested the plaintiff, the deputies released him from handcuffs and departed having concluded that no 

abuse had occurred. Id. The court concluded that the officers’ accommodations provided were “reasonable 

under the circumstances” “due to the exigencies inherent in responding to a domestic violence situation,” 

even though the accommodations “were not best practices.” Id. at 339–40. Rather than announcing a 

categorical rule, the Fourth Circuit opted for a case-by-case approach to determine whether compliance 

with the ADA is required during police interactions: “while there is no separate exigent-circumstances 

inquiry, the consideration of exigent circumstances is included in the determination of the reasonableness 

of the accommodation.” Id. at 339. Seremeth recognized that the dicta in Rosen has been called into doubt 

but noted that “Rosen’s precedential reach is more properly cast as limited to the injury grounds necessary 

to reach its conclusion.” Id. at 337–38. 

  

The Fourth Circuit’s approach is not helpful to the City. Unlike Rosen, who did not suffer an injury from 

the alleged failure to accommodate because he was arrested for driving while intoxicated (an arrest that 

occurred based on objective evidence observed by the police, unrelated to his inability to hear), there is a 

clear question of fact whether Plaintiff in this case would have been arrested had the police been able to 

communicate with both *368 participants in, and the witnesses to, the alleged assault. 

  

Patrice v. Murphy, the Western District of Washington case cited by the City that held that “an arrest is 

not the type of service, program, or activity from which a disabled person could be excluded or denied the 

benefits,” 43 F.Supp.2d at 1160, is no longer good law. The Ninth Circuit abrogated Patrice in Sheehan 

v. City and County of San Francisco when it “agree[d] with the majority of circuits to have addressed the 

question that Title II applies to arrests,” and that the terms “services, programs, or activities” under Title 

II of the ADA “encompass[es] ‘anything a public entity does.’ ” 743 F.3d at 1232. The Ninth Circuit stated 

that it agreed with the Fourth Circuit and Eleventh Circuit that “exigent circumstances inform the 

reasonableness analysis under the ADA, just as they inform the distinct reasonableness analysis under the 

Fourth Amendment.” Id. (citing Waller, 556 F.3d at 175; Gohier, 186 F.3d at 1221). 

  
[10] [11] The only reasonable interpretation of Title II is that law enforcement officers who are acting in an 

investigative or custodial capacity are performing “services, programs, or activities” within the scope of 

Title II. Whether a disabled individual succeeds in proving discrimination under Title II of the ADA will 

depend on whether the officers’ accommodations were reasonable under the circumstances. See Waller, 

556 F.3d at 175 (“Accommodations that might be expected when time is of no matter become 

unreasonable to expect when time is of the essence.”); 28 C.F.R. § 35.164. The City’s argument that 

exigent circumstances may excuse law enforcement officers from providing accommodations fits within 

this standard; its argument that on-the-street interactions are categorically excluded from Title II coverage 

does not. Def. Mem. at 12. 

  

The City also argued that, even if on-the-street encounters are not categorically exempt from ADA 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idae9ed2ff94b11ddb6a3a099756c05b7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
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coverage under an exigent circumstance exception, it would have been unreasonable to expect the officers 

in this case to provide an accommodation for Plaintiff’s (and White’s) disability before arresting both 

women. Def. Mem. at 12. The City argues that arresting Plaintiff without calling for an ASL interpreter 

was, as a matter of law, reasonable because the officers needed to secure the scene in light of Mr. Williams’ 

report that a man was making threats with a gun and they believed that an assault had occurred prior to 

their arrival. Id. Assuming that the City would be entitled to summary judgment if the record 

unequivocally demonstrated that providing an accommodation before making the arrest would have posed 

an unjustifiable risk to public safety, the record in this case does not do so. 

  
[12] Finally, the City argues that it was reasonable to arrest Plaintiff without providing an ASL interpreter 

because the officers had probable cause for the arrest based on White’s alleged report that Plaintiff 

assaulted her, which would not have been affected by the presence of an interpreter. Def. Mem. at 12. The 

City’s argument proves too much because there is a genuine question of fact whether it was objectively 

reasonable for Officer Romano to believe that either woman physically assaulted the other. Moreover, 

probable cause to arrest Plaintiff would establish only that Plaintiff’s right to be free from false arrest was 

not violated; it would not establish that she was not subjected to discrimination by the NYPD on the basis 

of her disability in its performance of a public service.16 In this vein, courts have *369 recognized “at least 

two types of Title II claims applicable to arrests”—one based on false arrest, and the other on failure to 

accommodate. Sheehan, 743 F.3d at 1232. In Sheehan, the Ninth Circuit described two fact patterns that 

may give rise to a Title II claim: 

  

(1) wrongful arrest, where police wrongly arrest someone with a disability because they misperceive the 

effects of that disability as criminal activity; and (2) reasonable accommodation, where, although police 

properly investigate and arrest a person with a disability for a crime unrelated to that disability, they fail 

to reasonably accommodate the person’s disability in the course of investigation or arrest, causing the 

person to suffer greater injury or indignity in that process than other arrestees. 

 

Id. (citing Waller, 556 F.3d at 174; Gohier, 186 F.3d at 1220–21). 

 
[13] Even assuming that a jury finds that there was probable cause to arrest Plaintiff, the City must establish 

that providing her an accommodation during the police officers’ “investigation” would have been 

“unreasonable” to rebut Plaintiff’s prima facie case that an accommodation was available. See Henrietta 

D., 331 F.3d at 280–81. Given that numerous people were already on the scene who could have served as 

effective interpreters between the police and Plaintiff, the Court cannot conclude that, as a matter of law, 

it was reasonable for the police officers not to provide Plaintiff any accommodation before placing her 

under arrest. 

  

For the foregoing reasons, the City’s motion for summary judgment on Plaintiff’s claims alleging 

discrimination based on her disability before she arrived at the stationhouse arising under Title II of the 

ADA, the Rehabilitation Act, the NYSHRL, and the NYCHRL is DENIED. 

 

C. Section 1983 Provides a Remedy for Violations of Title II of the ADA 

 
[14] [15] In addition to seeking a private remedy for the City’s alleged disability-based discrimination, 

Plaintiff also brought a claim under 42 U.S.C. § 1983 to enforce her statutory rights protected by the 
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ADA.17 In relevant part, § 1983 creates a cause of action to redress the “deprivation of any rights, 

privileges, or immunities secured by the Constitution and laws.” 42 U.S.C. § 1983. The City argues that 

a plaintiff has no remedy under § 1983 for alleged violations of Title II of the ADA because Congress 

adopted a comprehensive private remedial scheme that displaced private rights of action under § 1983. 

Def. Supp. Mem. at 3–4. Plaintiff argues that, like the remedial scheme for Title IX of the Education *370 

Amendments of 1972, 20 U.S.C. § 1681(a), Congress did not intend the remedial scheme of Title II of the 

ADA to preclude actions under 42 U.S.C. § 1983. Pl. Supp. Mem. at 2–3; see Fitzgerald v. Barnstable 

Sch. Comm., 555 U.S. 246, 129 S.Ct. 788, 172 L.Ed.2d 582 (2009).18 The Court agrees with Plaintiff, and 

concludes that a private right of action under 42 U.S.C. § 1983 is available to enforce a right created by 

Title II of the ADA.19 

  
[16] [17] A plaintiff does not have a claim under § 1983 for every violation of a right created by federal 

statute. See City of Rancho Palos Verdes, Cal. v. Abrams, 544 U.S. 113, 120, 125 S.Ct. 1453, 161 L.Ed.2d 

316 (2005) (“[Section] 1983 does not provide an avenue for relief every time a state actor violates a federal 

law.”). “[T]o sustain a § 1983 action, the plaintiff must demonstrate that the federal statute [allegedly 

violated] creates an individually enforceable right in the class of beneficiaries to which [she] belongs.” Id. 

at 120, 125 S.Ct. 1453. “Even after this showing, ‘there is only a rebuttable presumption that the right is 

enforceable under § 1983.’” Id. (quoting Blessing v. Freestone, 520 U.S. 329, 341, 117 S.Ct. 1353, 137 

L.Ed.2d 569 (1997)). “The defendant may defeat this presumption by demonstrating that Congress did not 

intend that remedy for a newly created right.” Id. 

  

The City does not dispute that Plaintiff has individually enforceable rights under Title II of the ADA and 

the Rehabilitation Act. The issue, then, is whether the City may defeat the presumption that her rights are 

also enforceable under § 1983 by showing that Congress did not intend that result. 

  
[18] When determining whether a federal statute can be enforced under § 1983, the “primary emphasis [is] 

on the nature and extent of that statute’s remedial scheme.” Fitzgerald, 555 U.S. at 253, 129 S.Ct. 788. 

“When the remedial devices provided in a particular Act are sufficiently comprehensive, they may suffice 

to demonstrate congressional intent to preclude the remedy of suits under § 1983.” Id. (quoting Middlesex 

Cnty. Sewerage Auth. v. Nat’l Sea Clammers Assoc., 453 U.S. 1, 20, 101 S.Ct. 2615, 69 L.Ed.2d 435 

(1981)). In Fitzgerald, the Supreme Court held that Title IX’s implied private right of action and its 

express administrative procedure of withdrawing federal funding from noncompliant federally-funded 

institutions do not demonstrate congressional intent to preclude a private suit under § 1983. Id. at 255–56, 

129 S.Ct. 788. Unlike statutes that “require[ ] plaintiffs to comply with particular procedures and/or to 

exhaust particular administrative remedies prior to filing suit,” Title IX “has no administrative exhaustion 

requirement and no notice provisions.” Id. at 254, 129 S.Ct. 788. Under Title IX’s “implied private right 

of action, plaintiffs can file directly in court, and can obtain the full range of remedies.” Id. at 255, 129 

S.Ct. 788 (internal citations omitted). “ ‘[T]he existence of a more restrictive private remedy for statutory 

violations has been the dividing line between” statutes that preclude an action under § 1983 and those that 

do not. *371 Id. at 256, 129 S.Ct. 788 (quoting Rancho Palos Verdes, 544 U.S. at 121, 125 S.Ct. 1453).20 

The Supreme Court “has never held that an implied right of action,” like that of Title IX, “had the effect 

of precluding suit under § 1983.” Id. 

  

Title II of the ADA “incorporates the remedial scheme of the Rehabilitation Act of 1973, see 29 U.S.C. § 

794a(a)(2) (incorporated into Title II by 42 U.S.C. § 12133), which in turn incorporates the remedial 

scheme of Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d et seq.” Garcia v. S.U.N.Y. Health 
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Sci. Ctr. of Brooklyn, 280 F.3d 98, 110–11 (2d Cir.2001); see also Barnes, 536 U.S. at 185, 122 S.Ct. 

2097 (“[T]he remedies for violations of § 202 of the ADA [42 U.S.C. § 12132] and § 504 of the 

Rehabilitation Act are coextensive with the remedies available in a private cause of action brought under 

Title VI of the Civil Rights Act of 1964.” (citing the enforcement provisions of Title II of the ADA, 42 

U.S.C. § 12133, and the Rehabilitation Act, 29 U.S.C. § 794a(a)(2))). The Supreme Court also “interpret[s] 

Title IX consistently with Title VI.” Barnes, 536 U.S. at 185, 122 S.Ct. 2097. In Fitzgerald, the Court 

reasoned that because “Congress modeled Title IX after Title VI of the Civil Rights Act of 1964,” and 

“passed Title IX with the explicit understanding that it would be interpreted as Title VI was,” it followed 

that “Congress intended Title IX to be interpreted ... to allow for parallel and concurrent § 1983 claims,” 

or, at least, “did not affirmatively intend Title IX to preclude such claims.” 555 U.S. at 258–59, 129 S.Ct. 

788. 

  

Because the remedial scheme of Title II of the ADA derives from the same source as the remedial scheme 

of Title IX, the Supreme Court’s conclusion that parallel and concurrent § 1983 claims and implied private 

causes of action are available under Title IX applies with equal force to Title II of the ADA. Accordingly, 

a plaintiff can bring a cause of action under § 1983 to enforce rights protected by Title II of the ADA. 

D. There Is A Question of Fact Whether the City Is Liable Under § 1983 

 

The City argues that Plaintiff has not produced sufficient evidence to establish a prima facie case that a 

municipal policy or custom caused her injury in order to establish municipal liability under § 1983 *372 

pursuant to Monell v. Department of Social Services of the City of New York, 436 U.S. 658, 98 S.Ct. 2018, 

56 L.Ed.2d 611 (1978). Def. Mem. at 21–23. The City argues that she has not established a prima facie 

case because the record does not reflect a pattern of similar incidents of police misconduct or that the City 

was deliberately indifferent to the rights of hearing-impaired individuals with whom untrained officers 

may come into contact. Id. at 21 n. 3, 22. 

  

In response, Plaintiff argues that the record is sufficient to create a question of fact whether her injury was 

caused by the City’s failure adequately to train officers on how to interact with citizens who are disabled 

due to hearing impairments. Pl. Mem. at 23–25.21 Plaintiff produced a 2009 settlement agreement between 

the United States and the City, pursuant to which the City agreed to provide auxiliary aids to persons with 

hearing disabilities and to take other measures to ensure compliance with the ADA. Rozynski Decl. Ex. 

B (the “US Agreement”) at 3–4. Plaintiff argues that the City’s failure to take affirmative steps to address 

policy and training deficiencies highlighted in the U.S. Agreement demonstrates deliberate indifference. 

Pl. Mem. at 23–24. Plaintiff acknowledges that the NYPD has training documents on how to interact with 

hearing-impaired individuals and procedures in place to provide ASL interpreters, see Pl. 56.1 Stmt. ¶¶ 

105, 115, but she has adduced evidence from which a jury could conclude that NYPD fails adequately to 

translate those training materials into effective training for its officers. For example, the Assistant New 

York City Commissioner of Training for the NYPD, who is responsible for planning and administering 

NYPD academy training on interacting with disabled individuals, Carol Roberson, testified that she made 

no changes to the training program following the U.S. Agreement. Zuckerman Decl. Ex. (“Roberson 

Dep.”) at 13, 35. Moreover, five police officers who had some involvement in this case were deposed, and 

none could recall whether he had ever received any ADA-related training. 

  

In reply, the City argued that it had a “policy” in place at the time of Plaintiff’s arrest—a procedure in the 

NYPD Patrol Guide called “Interaction with the Hearing Impaired”22—and produced a record of *373 
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Officer Romano’s training in the academy regarding the ADA. Def. Reply at 10; Zuckerman Decl. Ex. V. 

The City disputed the evidentiary value of the U.S. Agreement because the City did not admit to any 

wrongdoing. Def. Reply at 10, 12. Def. Reply at 12. Finally, the City argued that the evidence in the record 

is insufficient to create a question of fact whether it was “deliberately indifferent” because Plaintiff did 

not produce evidence that “establish[es] ‘to a moral certainty’ that a situation such as plaintiff’s would be 

mishandled.” Def. Reply at 13 (quoting Reynolds v. Giuliani, 506 F.3d 183, 192 (2d Cir.2007)). 

  
[19] [20] [21] [22] It is well-established that a municipality may be liable under § 1983 only “if the governmental 

body itself ‘subjects’ a person to a deprivation of rights or ‘causes’ a person ‘to be subjected’ to such 

deprivation.” Connick v. Thompson, 563 U.S. 51, 131 S.Ct. 1350, 1359, 179 L.Ed.2d 417 (2011) (quoting 

Monell, 436 U.S. at 692, 98 S.Ct. 2018). Municipalities “are responsible only for ‘their own illegal acts,’” 

they “are not vicariously liable under § 1983 for their employees’ actions.” Id. (citing Pembaur v. 

Cincinnati, 475 U.S. 469, 479, 106 S.Ct. 1292, 89 L.Ed.2d 452 (1986)). Thus, a “plaintiff must 

demonstrate that, through its deliberate conduct, the municipality was the ‘moving force’ behind the 

alleged injury.” Cash v. Cnty. of Erie, 654 F.3d 324, 333 (2d Cir.2011) (quoting Roe v. City of Waterbury, 

542 F.3d 31, 37 (2d Cir.2008)). “[T]o establish municipal liability under § 1983, a plaintiff must prove 

that ‘action pursuant to official municipal policy’ caused the alleged injury.” Id. (quoting Connick, 131 

S.Ct. at 1359). 

  
[23] [24] [25] [26] [27] “A municipal policy may be pronounced or tacit and reflected in either action or inaction.” 

Id. at 334. A municipality’s “decision not to train certain employees about their legal duty to avoid 

violating citizens’ rights may rise to the level of an official government policy for purposes of § 1983” if 

the “failure to train its employees in a relevant respect” amounts to “deliberate indifference to the rights 

of persons with whom the [untrained employees] come into contact.” Connick, 131 S.Ct. at 1359 (citing 

Oklahoma City v. Tuttle, 471 U.S. 808, 822–23, 105 S.Ct. 2427, 85 L.Ed.2d 791 (1985) (plurality opinion); 

Canton v. Harris, 489 U.S. 378, 388, 109 S.Ct. 1197, 103 L.Ed.2d 412 (1989)). “[W]hen city policymakers 

are on actual or constructive notice that a particular omission in their training program causes city 

employees to violate citizens’ constitutional rights, the city may be deemed deliberately indifferent if the 

policymakers chose to retain that program.” Id. at 1360. “The city’s ‘policy of inaction’ in light of notice 

that its program will cause constitutional violations ‘is the functional equivalent of a decision by the city 

itself to violate the constitution.’ ” Id. (quoting Bd. of Comm’rs of Bryan Cnty. v. Brown, 520 U.S. 397, 

407, 117 S.Ct. 1382, 137 L.Ed.2d 626 (1997)). “[D]eliberate indifference may [also] be inferred where 

‘the need for more or better supervision to protect against constitutional violations was obvious,’ but the 

policymaker ‘fail[ed] to make meaningful efforts to address the risk of harm to plaintiffs.” Cash, 654 F.3d 

at 334 (citing Reynolds v. Giuliani, 506 F.3d 183, 192 (2d Cir.2007); Vann v. City of New York, 72 F.3d 

1040, 1049 (2d Cir.1995)) (internal citations and alterations omitted). 

  
[28] [29] Contrary to the City’s assertion, a pattern of similar violations is not absolutely necessary to prove 

municipal liability for failure to train. The operative inquiry is whether the municipality was on notice that 

“a particular omission in their training program causes city employees to *374 violate citizens’ 

constitutional rights.” Connick, 131 S.Ct. at 1359; Amnesty America v. Town of W. Hartford, 361 F.3d 

113, 128 (2d Cir.2004) (the Second Circuit has “never required” proof of a pattern of violations to establish 

deliberate indifference; “plaintiffs’ evidence must establish only that a policymaking official had notice 

of a potentially serious problem of unconstitutional conduct, such that the need for corrective action or 

supervision was ‘obvious.’ ”). Notice may be proved by evidence of a pattern of similar violations, 

Connick, 131 S.Ct. at 1359, or by evidence of one injury if “the need for more or different training [was] 
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so obvious, and the inadequacy [of the training] so likely to result in the violation of constitutional rights, 

that the policymakers of the city can reasonably be said to have been deliberately indifferent to the need” 

for different training, City of Canton, Ohio v. Harris, 489 U.S. 378, 390, 109 S.Ct. 1197, 103 L.Ed.2d 412 

(1989). “The operative inquiry is whether the[ ] facts demonstrate that the policymaker’s inaction was the 

result of ‘conscious choice’ and not ‘mere negligence.’ ” Cash, 654 F.3d at 334. 

  

In Cash, the Second Circuit concluded that a plaintiff could establish deliberate indifference through 

evidence that showed: the municipality knew of a particular risk and had a policy in place to address that 

risk; a single incident alerted the policymaker to deficiencies in the policy; and the policymaker failed to 

take affirmative steps to cure the deficiencies. See id. at 339. Cash involved a claim by a woman in pretrial 

detention who was raped by a prison guard. Id. at 327. The plaintiff brought a § 1983 claim against the 

county, alleging that the county was liable for her sexual assault due to its failure to supervise or implement 

procedures to protect inmates from sexual assault by guards. Id. Following a jury verdict for the plaintiff, 

the district court granted the defendant’s Rule 50 motion for judgment notwithstanding the verdict; on 

appeal, the Second Circuit reversed. Id. 

  

The Second Circuit found that there was sufficient evidence for the jury to find deliberate indifference to 

the municipality’s affirmative duty to protect female prisoners in their custody from sexual assault even 

though there had only been one prior reported incident of sexual contact and that was between an allegedly 

“willing” female prisoner and a male guard. Id. at 336. The court reasoned that the policymaker had been 

alerted of the “moral certainty” that female prisoners were at risk of sexual exploitation because New 

York law “pronounces prisoners categorically incapable of consenting to any sexual activity with guards.” 

Id. at 335. Although the prior incident and “ ‘highly publicized incidents’ at other New York correctional 

facilities’ ” had alerted the relevant policymaker that “mere proscriptions on sexual contact between 

guards and prisoners had proved an insufficient deterrent to sexual exploitation,” the only response to the 

earlier incident had been to circulate a memorandum that reiterated existing law and policy. Id. at 337–

38. The court concluded that a reasonable jury could have found that, “in these circumstances, the 

defendants’ mere reiteration of the proscriptive policy unaccompanied by any proactive steps to minimize 

the opportunity for exploitation ... demonstrated deliberate indifference to defendants’ affirmative duty to 

protect prisoners from sexual exploitation.” Id. at 339; see also Connick, 131 S.Ct. at 1360 

(“Policymakers’ continued adherence to an approach that they know or should know has failed to prevent 

tortious conduct by employees may establish the conscious disregard for the consequences of their 

action—the ‘deliberate indifference’—necessary to trigger municipal liability.”). 

  

*375 [30] Plaintiff has produced sufficient evidence to create a question of fact whether the City was 

deliberately indifferent to the need for additional training of officers with respect to their interactions with 

hearing-impaired individuals. Roberson testified that she has overseen NYPD Academy training regarding 

interactions with individuals with hearing impairments since 2003. The U.S. Agreement (and the events 

that triggered that agreement) put the City on notice in 2009 that its procedures and officer training might 

not satisfy its obligations under the ADA and outlined the affirmative steps that needed to be taken so that 

the City could reasonably ensure that its officers did not violate the rights of individuals with hearing 

impairments. See U.S. Agreement at 3–4. Moreover, putting aside the agreement with the United States, 

it would be preposterous to believe that given the diversity of the population in the City of New York, the 

NYPD did not know full well that its officers would encounter persons with hearing impairments in 

connection with protecting and defending the City and that some of those people would need 

accommodation in order to interact with the police. 
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Although the U.S. Agreement mandated certain changes to the training that officers received as new 

recruits, see U.S. Agreement § 9, Roberson testified that she did not make any changes to the training 

program following the U.S. Agreement. The only evidence in the record of any officer receiving relevant 

training is Officer Romano’s training in the academy, which occurred prior to 2009. Thus, although 

Plaintiff, like Cash, can point to only a single prior incident where the NYPD treated a person with a 

hearing impairment badly, a jury could find that the single prior incident put the NYPD on notice of the 

need to train its officers on procedures to comply with the ADA. And, the evidence of the NYPD’s 

treatment of the Plaintiff could be sufficient for a jury to conclude that the City was deliberately indifferent 

to its ADA obligations. 

____________________________________________________________________________________ 
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SOURCE 10: DISTRICT OF COLORADO DECISION 

 

2010 WL 3894185 

United States District Court, D. Colorado. 

Mark BUBEN, Plaintiff, 

v. 

CITY OF LONE TREE; Lonetree Police Department; Dwight Berry, Individually and in his 

Official Capacity as an Officer; Scott Cavenah, Individually and in his Official Capacity as 

Sergeant; David Brown, Individually and in his Official Capacity as Commander; and Stephen 

P. Hasler, Individually and in his Official Capacity as Chief of Police, Defendants. 

Civil Action No. 08–cv–00127–WYD–MEH. 

| 

Sept. 30, 2010. 

ORDER 

WILEY Y. DANIEL, Chief Judge. 

I. Background 

 

*1 THIS MATTER is before the court on Defendants’ Combined Motion and Memorandum Brief in 

Support of Partial Summary Judgment, filed October 16, 2009, [ECF No. 53]. 

  

In this action Plaintiff brings claims against the City of Lone Tree, the Lone Tree Police Department 

(“LPD”), and various individual Defendants employed by the Lone Tree Police Department. Plaintiff 

asserts claims of excessive force, failure to train and violation of due process pursuant to 42 U.S.C. § 

1983, as well as claims for violations of Title II of the Americans With Disability Act, 29 U.S.C. §§ 

12131–12134 (“ADA”), and Section 4 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 

(“Rehabilitation Act”). 

  

Voluminous facts have been asserted by both parties in connection with the summary judgment motion 

and briefing. I will briefly summarize those facts which I deem pertinent to my ruling. I have, however, 

construed all of the facts in the light most favorable to Plaintiff as I must for purposes of this summary 

judgment motion. See Carolina Cas. Ins. Co. v. Yeates, 533 F.3d 1202, 1204 (10th Cir.2008). 

  

On January 19, 2006, Lone Tree police Officer Dwight Berry and Sergeant Scott Cavenah were dispatched 

to the Crest Apartments to respond to a complaint of criminal mischief involving Plaintiff who was 

throwing items off of a third story balcony. The officers were informed that Plaintiff had broken the 

windows in the apartment and the glass door to the balcony, causing him to bleed profusely. Commander 

David Brown, who was also present at the scene, authorized forced entry into the apartment where Plaintiff 

was located. Upon entering the apartment, Berry and Cavenah observed Plaintiff, who was nude and 

covered with blood, standing outside on the balcony holding onto the railing. Plaintiff did not comply with 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=Ief5626f4d14a11df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N66391590751C11E68D8AA3780A69FD92&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id639b54552b411ddb5cbad29a280d47c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.DocLink)
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commands to come into the apartment. Plaintiff contends that his failure to comply was due to his impaired 

mental state. In response to Plaintiff’s non-compliance, Sergeant Cavenah deployed his TASER on 

Plaintiff and both officers attempted to grab him. The officers contend that as they reached towards him, 

Plaintiff turned toward Sergeant Cavenah with his fist raised and clenched, prompting Officer Berry to 

strike Plaintiff three times with his baton, while Sergeant Cavenah reactivated and then deployed his 

TASER a second time. The officers further contend that following the second TASER strike, Plaintiff 

pushed himself onto the railing of the balcony. The officers were unable to grab Plaintiff to bring him 

back onto the balcony and they contend that Plaintiff threw his arms above his head and “projected himself 

backwards off of the balcony.” Plaintiff vigorously denies that he pushed himself up on the balcony railing, 

and denies that he jumped off the balcony. While Plaintiff states that he has no recollection of the events 

of January 19, 2000, he notes that contemporaneous reports and recordings indicate that he fell off the 

balcony after the second TASER shot. Upon hitting the ground, Plaintiff attempted to stand. Commander 

Brown instruction Plaintiff to remain on the ground and directed officers Berry and Cavenah to handcuff 

him. Plaintiff maintains that he was not actively resisting the officers, rendering their use of force, 

including Sergeant Cavenah’s use of the TASER, excessive and unconstitutional. 

  

*2 Following the incident, Cavenah, Berry and Brown met and discussed the incident. It is not clear from 

the record whether Defendants completed their individual incident reports before or after this meeting. 

While Defendants contend that it was standard practice to complete incident reports prior to the end of a 

shift, Plaintiff maintains that it was not standard practice for Defendants to meet and hold a “debriefing.” 

  

Lone Tree has no written policy specifically addressing the handling of mentally impaired individuals. 

The Colorado Association of Chiefs of Police (CACP) accreditation standards do not require this type of 

policy, and the CACP has accredited Lone Tree’s policies. Lone Tree does have a written policy 

concerning TASER use. That policy does not contain a directive limiting TASER use to persons who are 

actively resistant, and permits TASER use on subjects who are non-compliant to verbal command. In 

addition, Lone Tree’s policy does not include a specific admonition concerning deployment of a TASER 

on a subject in an elevated position. However, Lone Tree maintains that the TASER training provided to 

Lone Tree officers includes discussion of this topic. All of Lone Tree’s officers are to be re-certified in 

TASER use on an annual basis. It is undisputed that officers Berry and Cavenah received their initial 

certification on December 6, 2004, and were not re-certified until May of 2006. 

II. Analysis 

In the instant motion, Defendants seek summary judgment as to Plaintiff’s claims for violation of due 

process, failure to train and failure to adopt adequate policies, and violation of the ADA and the 

Rehabilitation Act. Defendants do not seek summary judgment as to Plaintiff’s excessive force claim. 

A. Summary Judgment Standard 

Summary judgment may be granted where “the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material 

fact and the ... moving party is entitled to judgment as a matter of law.” Fed.R.Civ.P. 56©. 

  

The burden of showing that no genuine issue of material fact exists is borne by the moving party. E.E.O.C. 

v. Horizon/ MS Healthcare Corp., 220 F.3d 1184, 1190 (10th Cir.2000). Once the moving party meets 

this burden, the burden shifts to the nonmoving party to demonstrate a genuine issue for trial on a material 

matter. Concrete Works, Inc. v. City & County of Denver, 36 F.3d 1513, 1517 (10th Cir.1994). The 
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nonmoving party may not rest solely on the allegations in the pleadings, but must instead bring forward 

“specific facts showing that there is a genuine issue for trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 324, 

106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). 

  

In reviewing a summary judgment motion, the court must view the evidence in the light most favorable 

to the nonmoving party. Anaya v. Crossroads Managed Care Systems, Inc., 195 F.3d 584, 590 (10th 

Cir.1999). All doubts must be resolved in favor of the existence of triable issues of fact. Boren v. 

Southwestern Bell Tel. Co., 933 F.2d 891, 892 (10th Cir.1991). 

 

[*3-8 omitted] 

*9 E. ADA Claim 

Defendants next contend that they are entitled to summary judgment as to Plaintiff’s Fourth Claim for 

Relief for violation of the Americans with Disabilities Act, 42 U.S.C. § 12101 et seq. (“ADA”). Title II 

of the ADA provides that “no qualified individual with a disability shall, by reason of such disability, be 

excluded from participation in or be denied the benefits of the services, programs, or activities of a public 

entity, or be subjected to discrimination by such entity.” 42 U.S.C. § 12132. In order to prove a violation 

of Title II of the ADA, a plaintiff must demonstrate that: (1) he or she is a qualified individual with a 

disability; (2) that he or she was either excluded from participation or denied the benefits of some public 

entity’s services, programs, or activities, or was otherwise discriminated against by the public entity; and 

(3) that such exclusion, denial of benefits, or discrimination was by reason of the plaintiff’s disability. 

Gohier v. Enright, 186 F.3d 1216, 1219 (10th Cir.1999). 

  

In Gohier v. Enright, the Tenth Circuit held that a person with a disability can state a claim under the ADA 

based on police conduct in an arrest or investigation. Gohier, 186 F.3d at 1220–21. In Gohier, the Tenth 

Circuit discussed two potentially viable theories involving police conduct recognized by other federal 

courts: the wrongful-arrest theory and the reasonable-accommodation-during-arrest theory. Under the 

wrongful-arrest theory, law enforcement may be liable for arresting an individual after incorrectly 

perceiving the effects of the individual’s disability as illegal conduct. Id. (citing Lewis v. Truitt, 960 

F.Supp. 175, 178 (S.D.Ind.1997) and Jackson v. Town of Sanford, 1994 WL 589617, at *6 (D.Me. Sept.23, 

2994)). Under the reasonable-accommodation-during-arrest theory, law enforcement may be liable if they 

fail to reasonably accommodate a person with a disability during the course of an investigation or arrest 

for a crime unrelated to that disability, thereby “causing the person to suffer greater injury or indignity in 

that process than other arrestees.” Id. (citing Gorman v. Bartch, 152 F.3d 907, 912–13 (8th Cir.1998)). 

However, while the Tenth Court clarified in Gohier that “a broad rule categorically excluding arrests from 

the scope of Title II ... is not the law,” the court stated that it remained “an open question in this circuit 

whether to adopt either or both [theories].” Id. 

  

*10 In Gohier, the Defendant officer responded to a request to investigate a disturbance involving a man 

using a baseball bat or pipe to damage vehicles. Id. at 1217. The officer subsequently encountered a man, 

later identified as a paranoid schizophrenic, walking down the middle of the road clutching his right hand 

to his chest. Id. The officer identified himself, and directed the man to “stop,” at which time the man put 

his right hand behind his back and began walking towards the officer at a “fast pace.” Id. at 1217–18. The 

officer drew his pistol and ordered the man to show his hands several times, but the man did not comply 

and kept advancing towards the officer with his right hand hidden. Id. at 1218. The man then raised his 

right had from behind his back and began repeatedly swinging it down and forward in a stabbing motion, 
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holding a long slender object. Id. The officer retreated behind his car and ordered the man to drop the 

object, but the man did not comply and continued to advance to the driver’s side of the patrol car and 

began to open the door. Id. When the officer moved to stop the man, he let go of the door and either 

stepped or lunged toward the officer making a stabbing motion with the object. Id. The officer shot the 

man twice, killing him. Id. 

  

The Tenth Circuit determined that the wrongful-arrest theory did not apply because the officer did not 

misperceive lawful conduct caused by the man’s disability as criminal activity. Id. at 1221. The court 

noted that the man’s activity was unlawful and that the officer used force in self-defense. Id. The court 

then noted that the man’s estate might have alleged that Title II of the ADA required the defendant city 

“to better train its police officers to recognize reported disturbances that are likely to involve persons with 

mental disabilities, and to investigate and arrest such persons in a manner reasonably accommodating their 

disability.” Id. However, because the plaintiff in Gohier disclaimed the reasonable-accommodation-

during-arrest theory, the court declined to analyze the theory’s application to the facts of that case. Id. 

  

Citing Gohier, Plaintiff contends that Defendants are liable under both he wrongful-arrest theory and the 

reasonable-accommodation-during-arrest-theory. In response, Defendants maintain that even assuming 

that Plaintiff is a qualified individual with a disability he cannot show that he was either (1) excluded from 

participating in or denied the benefits of any services, programs, or activities because of his disability, or 

(2) that he was otherwise subjected to discrimination because of his disability. See Gohier, 186 F.3d at 

1219. According to Defendants, it is undisputed that Plaintiff was engaged in criminal behavior at the time 

the officers attempted to arrest him, and that even if the City had a duty to accommodate him, such an 

accommodation was inapplicable due to the exigent circumstances surrounding Plaintiff’s arrest. 

1. Wrongful Arrest Theory 

*11 Under the wrongful arrest theory discussed in Gohier, law enforcement may be liable for arresting a 

disabled individual who has not committed a crime where law enforcement misperceive the effects of the 

individual’s disability as illegal conduct. Gohier, 186 F.3d 1221. The police officers in the cases cited in 

the Gohier decision each misperceived the effects of a disability as illegal conduct. “In Lewis, [officers] 

beat and arrested, for the offense of resisting law enforcement, a deaf man who could not understand their 

command; in Jackson, [officers] arrested for drunk driving a man who was sober, and whose unsteadiness 

and slurred speech resulted from a past stroke.” See Id. (citing Lewis, 960 F.Supp. at 176–77; Jackson, 

1994 WL 589617, at *1). 

  

Plaintiff has cited no cases, other than Gohier and the cases discussed therein, to support his contention 

that the wrongful arrest theory applies to the facts of this case. However, this case is distinguishable from 

the cases discussed in Gohier because in this case officers did not misperceive lawful conduct caused by 

Plaintiff’s disability as criminal activity and then arrest him for that conduct. Here, it is undisputed that 

officers were dispatched to the scene of the incident to investigate a criminal mischief involving Plaintiff. 

It is also undisputed that during the incident Plaintiff threw articles of personal property, including 

furniture, off his third floor balcony, broke all of the windows in the apartment and the glass door to the 

balcony, and failed to comply with officers’ commands. Even assuming Plaintiff’s conduct was the result 

of a disability, his conduct warranted a police response because his conduct was unlawful. For many of 

the same reasons the Tenth Circuit in Gohier rejected application of the wrongful arrest theory in that 

case, I find that theory inapplicable to the facts of this case. Therefore, even if the wrongful arrest theory 

were applicable in this Circuit, such a claim is not cognizable in this case. 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8700f42894ad11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.DocLink)
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2. Reasonable–Accommodation 

I next address Plaintiff’s contention that Defendants are liable under the reasonable-accommodation-

during-arrest theory. As described in Gohier, under this theory, a plaintiff might assert that Title II required 

training for police officers to recognize reported disturbances that are likely to involve persons with mental 

disabilities, and to investigate and arrest such persons in a manner reasonably accommodating their 

disability. See Gohier, 186 F.3d at 1222. Here, Plaintiff alleges that he was subjected to discrimination in 

the form of excessive force, which could have been avoided had Defendants been properly trained to 

recognize and reasonably accommodate individuals exhibiting signs of “excited delirium,” mental illness 

or disability. 

  

Defendants contend that even if Lone Tree had a duty to accommodate Plaintiff under the ADA, this duty 

never came into affect during the incident, because Defendants actions were in immediate response to the 

circumstances at hand and their efforts to secure the scene. Defendants essentially contend that they have 

no duty to accommodate an individual under the ADA in the face of exigent circumstances. In support of 

this contention, Defendant’s rely on several cases from other Circuits, including the Fifth Circuit Court of 

Appeals decision in Hainze v. Richards, 207 F.3d 795, 801 (5th Cir.2000). In Hainze, the Fifth Circuit 

held that the ADA does not apply to an officer’s on-the-street responses to reported disturbances, whether 

or not those calls involve subjects with mental disabilities, prior to the officer’s securing the scene and 

ensuring that there is no threat to human life. Id. 

  

*12 However, Plaintiff does not bring his ADA claim against the individual defendants, but against the 

City of Lone Tree based on its alleged failure to make reasonable modifications in policies, practices, or 

procedures in compliance with the ADA. Plaintiff notes that in a similar case, Schorr v. Borough of 

Lemoyne, 243 F.Supp.2d 232, 238 (M.D.Pa.2003), the district court found as follows: 

The Hainze rationale for disallowing ADA claims when the challenged conduct 

occurred during ‘exigent circumstances’ does not apply here ... Plaintiffs have not 

brought this action against any of the officers involved ... and any exigent 

circumstances at the time of arrest are therefore irrelevant. Rather, Plaintiffs have 

brought their ADA claim against the Commission for failing to properly train those 

officers, resulting in the death of [Plaintiff]. The alleged non-compliance with the 

training requirements of the ADA did not occur the day that the officers shot [Plaintiff]; 

it occurred well before that day, when the Defendant policymakers failed to institute 

policies to accommodate disabled individuals such as [Plaintiff[ by giving the officers 

the tools and resources to handle the situation peacefully. 

Schorr, 243 F.Supp.2d at 238. I find the reasoning in Schorr persuasive and find that the exception 

identified in Hainze and other cases for officers facing exigent circumstances does not apply to the ADA 

claim as it is alleged in this case. Here, Defendant Lone Tree admits that it does not have a specific policy 

directed to the handling of mentally impaired individuals, and states that it relies on its general 

nondiscrimination policy. Therefore, I find that Plaintiff may go forward with its ADA claim based on his 

allegations that Lone Tree should have adopted polices to accommodate disabled individuals such as 

Plaintiff, and should have properly trained its officers to recognize and reasonably accommodate 

individuals exhibiting signs of “excited delirium,” mental illness or disability. Therefore, I find that 

summary judgment is inappropriate as to Plaintiff’s Fourth Claim for Relief against Defendant Lone Tree 
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for violation of Title II of the ADA. 

F. Rehabilitation Act Claim 

Finally, Defendants contend that Plaintiff’s claim for violation of the Rehabilitation Act, 29 U.S.C. § 

794(a), must be dismissed as a matter of law because the City of Lone Tree did not receive federal financial 

assistance as of January 19, 2006. Plaintiff indicates in his response that since filing the Amended 

Complaint, Defendant Lone Tree has come forward with an affidavit stating that it has received no federal 

financial assistance as of the date of the incident, and concedes that summary judgment should enter on 

this claim. Therefore, I find that summary judgment shall enter in favor of Defendant City of Lone Tree 

on Plaintiff’s Fifth Claim for Relief for violation of § 504 of the Rehabilitation Act of 1973. 

III. Conclusion 

*13 Therefore, for the reasons set forth herein, it is hereby 

  

ORDERED that Defendants’ Combined Motion and Memorandum Brief in Support of Partial Summary 

Judgment, filed October 16, 2009, ECF No. 53, is GRANTED IN PART AND DENIED IN PART as 

set forth here. 

____________________________________________________________________________________ 
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RESPONSIVENESS TO DIFFERENCE: ADA ACCOMMODATIONS IN THE COURSE OF AN 

ARREST 

*271 Introduction 

I first became interested in the relationship between the ADA and arrests during a summer internship. 

During that time, I assisted on a case that involved a woman with disabilities. She lived in a group home. 

One afternoon, a fellow patient at her group home became convinced that the woman was going to commit 

suicide. The supervisor at her home alerted the police, who arrived shortly thereafter. As it turned out, the 

woman had no interest in committing suicide. When the police arrived at her door, she was naked, just 

stepping into her bathtub. She did not even hear the knocks over the running water. The police soon broke 

down her door. Angry, scared, and naked, the woman began screaming, begging the strange men to leave 

her room. Instead, they attempted to subdue her with force. Ultimately, they arrested her for resisting 

arrest. They carried her by her hands and feet to the police car. Although they had thrown a blanket over 

her still nude body, her thrashing bucked off the cover halfway to the car. At the station, they refused to 

clothe her--she remained naked for the duration of her two-day stay. 

  

This case came to my firm one week after the Supreme Court issued its opinion in City & County of San 

Francisco v. Sheehan.1 Sheehan involved the 2008 shooting of Teresa Sheehan, a woman with mental 

disabilities.2 Although Teresa was shot by the police, she was not a criminal. Like the case I considered 

in my summer job, officers had been called to Teresa’s group home because a therapist believed she was 

suicidal and hoped police would place her on a psychiatric hold.3 Instead, when Teresa refused to open 

her bedroom door, officers barged into her room and shot her at least three times.4 Teresa ultimately 

survived and went on to sue the City of San Francisco. Her case, which is discussed in more detail below, 

brought the issue of police violence against individuals with disabilities--and the rights afforded to those 

individuals--to the Supreme Court. Unfortunately, the Supreme Court failed to resolve the issue, thereby 

stranding the nation’s disabled community in a web of fractured and complex jurisprudence. 

  

This confused jurisprudence is particularly problematic given the dismal and dangerous relationship 

between police and people with disabilities in America. Although data on police fatalities are limited, a 

recent report by the Treatment Advocacy Center found that “the risk of being killed during a police 

incident is 16 times greater for individuals with untreated mental illness than *272 for other civilians 

approached or stopped by officers.”5 Other studies estimate that at least half of all fatal police encounters 

involve people with psychiatric disorders.6 Despite these alarming statistics, courts have failed to 

cohesively clarify how the primary statutory protection for people with disabilities--the Americans with 

Disabilities Act (ADA)7--applies to interactions between police and individuals with disabilities during 

the course of an arrest.8 Circuit courts have split over the issue and have applied different tests and 
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understandings of the law,9 thereby generating a splintered and confusing jurisprudence. 

  

Claims regarding police compliance with the ADA are a relatively new development,10 and little 

scholarship has addressed--or even compiled a record of--the rapidly evolving doctrine.11 Plaintiffs 

bringing arrest-related ADA claims must conform to a series of judicially crafted standards and tests, but 

these tests vary widely between circuits--with the effect that plaintiffs bringing arrest-related ADA claims 

in some circuits are practically barred from *273 asserting claims that are viable in other circuits.12 This 

Note explores the circuit split by surveying the jurisprudence in each circuit that has considered the 

question of ADA applicability to arrests. It then posits three ways in which courts can apply the statute to 

reconcile the circuits’ varied applications while still upholding legislative intent. 

  

As noted above, the Supreme Court attempted to clarify this issue when it granted certiorari in Sheehan 

with respect to the question “[w]hether Title II of [the ADA] requires law enforcement officers to provide 

accommodations to an armed, violent, and mentally ill suspect in the course of bringing the suspect into 

custody.”13 However, San Francisco thwarted the Court’s efforts when it submitted briefs that did not 

actually address the question.14 In fact, the brief raised an entirely different ADA-related argument that 

the city had not raised below.15 Accordingly, the Court dismissed the first question as improvidently 

granted,16 leaving the circuits split on whether and how the ADA should be applied to police conduct 

during arrests. This ongoing confusion perpetuates the continued mistreatment of a group whose rights 

are not clearly explicated at the federal level. 

  

Justice Scalia, in a scathing partial dissent joined by Justice Kagan, refused to answer even the non-ADA-

related question in Sheehan and reprimanded the petitioners.17 He accused them of facilitating a “bait-

and-switch,” in which they petitioned for certiorari with the promise of resolving a circuit split but then 

asked the Court to decide only an attendant, less controversial, and less “certworthy” question.18 Justices 

Scalia and Kagan refused to answer the second question “to avoid being snookered, and to deter future 

snookering.”19 

  

As Justice Scalia’s partial dissent makes clear, the Court believed the question of ADA applicability to 

arrests is “certworthy.” Even beyond that, the issue’s salience is evident. Because the United States lacks 

a comprehensive infrastructure for housing and treating people with disabilities,20 “[t]he police *274 are 

typically the first and often the sole community resource called on to respond to urgent situations involving 

persons with mental illness.”21 Yet police are often woefully undertrained in dealing with individuals with 

disabilities.22 Accordingly, police conduct in the course of an arrest is sometimes dictated by animus, fear, 

apathetic attitudes, or stereotyping of the disabled rather than reasoned judgment or individualized 

inquiries. This leads to violent and oftentimes fatal misunderstandings.23 And when the victims of these 

misunderstandings attempt to vindicate their rights judicially, they are faced with a murky set of 

nonuniform standards. 

  

Since no comprehensive study of circuit courts’ attitudes toward arrest-related ADA claims currently 

exists, this Note surveys divergent applications of the ADA. It then seeks to unite them in accordance with 

both legislative intent and applicable legal theory. 

  

. . . 

 

First, this Note assumes that police are clearly aware of and stipulate to knowing about an existing 
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disability. Of course, developing a standard to determine whether an officer knew or should have known 

about a disability is a complicated question, but an answer is not necessary for the purpose of this Note. 

Second, while the general principles mentioned herein apply to any disability, some of the arguments and 

observations are directed toward the most complex area in question: a police officer’s statutory obligation 

to protect those with mental disabilities. 

  

I. The ADA as Civil Rights Legislation 

Reports have labeled the ADA “a watershed in the history of disability rights.”26 The four key titles of the 

Act both established and expanded protections for disabled persons in (I) employment;27 (II) state services, 

programs, and activities;28 (III) public accommodations;29 and (IV) a variety of other areas, such as 

telecommunications.30 Around the time of its passage in 1990, disability rights advocates saw the ADA 

as “the single most far-reaching legislation ever enacted against discrimination on the basis of 

disability.”31 In fact, upon signing, President George H.W. Bush declared that the Act “promise[d] to open 

up all aspects of American life to individuals with disabilities” and “signal[ed] the end to the unjustified 

segregation and exclusion of persons with disabilities from the mainstream of American life.”32 Congress 

likewise explained that the Act established a “national mandate” to end discrimination against Americans 

with disabilities and “ensure[d] that the Federal Government play[ed] a central role” in protecting those 

with *276 disabilities.33 In that context, this Part provides a brief primer on the historical development of 

the ADA as civil rights legislation. 

  

A. Why Congress Created the ADA 

The movement calling for civil rights legislation to protect the rights of people with disabilities predates 

the ADA by nearly twenty years.34 Starting in the 1970s, disability rights advocates followed in the 

footsteps of other civil rights movements in protesting, marching, and suing for equal protection under the 

law.35 In response, Congress undertook a piecemeal approach to disability rights, passing various 

legislative acts to establish fair standards for housing, education, and access to support for individuals 

with developmental disabilities, amid other things.36 

  

Among those early disability rights statutes, the most important piece of disability legislation was the 

Rehabilitation Act of 1973.37 The key provision of the currently codified version--section 504--declares 

that “[n]o otherwise qualified individual with a disability ... shall, solely by reason of her or his disability, 

be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under 

any program or activity receiving Federal financial assistance ....”38 Section 504 applies exclusively to 

programs that receive federal financial assistance.39 

  

Yet despite the sporadic legislative measures (like the Rehabilitation Act), studies conducted in the 1980s 

showed that Americans with disabilities were still uniquely disadvantaged, both economically and 

socially. In 1987, the president of Louis Harris and Associates reported to the U.S. Senate the findings of 

a poll that studied people with disabilities in the United States.40 The poll concluded that widespread 

discrimination against people with disabilities had resulted in an isolated population that was more likely 

to *277 experience “poverty, joblessness, lack of education and failure to participate in social life, 

shopping and recreation.”41 In the wake of this report, there were four years of congressional hearings and 

debates, which ultimately culminated in the ADA’s passage.42 

  



 

 84 

B. [*277-94 omitted] 

*281 II. Status of the Law Applying Title II to Arrests 

3. Reasonable accommodation and police training 

Effective officer training prior to . . . on-the-street encounters can also constitute a reasonable 

accommodation for individuals with disabilities. In order for police officers to make reasonable 

accommodations in the course of an arrest, they may be required to undergo training in proper procedure 

for handling encounters with people who have disabilities. If an officer acts unreasonably--but only 

because she was inadequately trained--plaintiffs may attempt to bring a failure-to-train claim against state 

entities. Because proper training would provide officers with the tools necessary to accommodate 

disabilities, failure-to-train claims are typically analyzed under the reasonable accommodation theory. 

This Subpart considers the ADA’s mandate for proper training, considering both legislative history and 

jurisprudence. 

a. Legislative intent to enhance police training 

Both the ADA’s legislative history and regulatory requirements indicate that adequate police training is 

part of the ADA’s mandate. In 1990, the House Judiciary Committee found that 

*295 [i]n order to comply with the non-discrimination mandate, it is often necessary to provide 

training to public employees about disability. For example, persons who have epilepsy, and a 

variety of other disabilities, are frequently inappropriately arrested and jailed because police 

officers have not received proper training in the recognition of and aid for seizures .... Such 

discriminatory treatment based on disability can be avoided by proper training.176 

  

The regulations promulgated pursuant to the ADA also emphasize police training. Shortly after the ADA’s 

enactment, the DOJ published accompanying regulations.177 Those regulations require public entities to 

perform self-evaluations of their disability accommodations.178 The regulations also include an appendix 

that provides guidance on that subject. Consistent with the concerns voiced by the House Judiciary 

Committee, the appendix says “it would be appropriate” for public entities doing their self-evaluation “to 

evaluate training efforts because ... lack of training leads to discriminatory practices, even when the 

policies in place are nondiscriminatory.”179 The appendix encourages public entities to evaluate their 

police training regimes, but it notes that the regulations do not have a specific provision that requires 

police training to deal with individuals with disabilities.180 According to the DOJ, there is no training 

regulation because the necessity of training is self-evident: “[d]iscriminatory arrests and brutal treatment 

are already unlawful police activities. The general regulatory obligation to modify policies, practices, or 

procedures requires law enforcement to make changes in policies that result in discriminatory arrests or 

abuse of individuals with disabilities.”181 These statements, taken together, underscore both legislative 

and executive intent to apply the ADA to police training. 

  

b. Failure-to-train jurisprudence 

Several courts acknowledge that law enforcement can violate reasonable accommodation requirements by 

inadequately training officers in how to interact with people with disabilities. In Gohier, the Tenth Circuit 

suggested that the plaintiff might have had a valid claim based on the department’s failure to train its 

officers.182 Because the plaintiff did not present this issue on appeal, *296 the court did not weigh in on 
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the subject.183 In Ulibarri v. City & County of Denver, three deaf plaintiffs alleged that Denver police 

officers discriminated against them during the course of an arrest.184 The District of Colorado allowed the 

plaintiffs to seek compensatory damages for the ADA arrest claims because “[a]lthough it appear [ed] that 

Denver ma[de] efforts to train its deputies and staff on disability issues, including those affecting deaf 

individuals, there [was] evidence sufficient for a jury to find that [those] efforts [were] insufficient.”185 

And although the Third Circuit has not yet addressed the question of ADA applicability to arrests, a district 

court has dismissed municipal entities’ motions for summary judgment on failure-to-train claims because 

“modifying police practices to accommodate subjects of the warrants are included in ‘programs, services, 

or activities of a public entity’ under ... the ADA.”186 And in Jackson v. Inhabitants of Sanford--discussed 

above--the District of Maine acknowledged that failure to train was a valid source of ADA liability.187 

  

At least two courts have gone beyond the legislative history in justifying the validity of failure-to-train 

claims, and those courts relied on a temporal theory. In Buben v. City of Lone Tree, the District of Colorado 

pointed to a Pennsylvania district court decision for the proposition that 

[t]he Hainze rationale for disallowing ADA claims when the challenged conduct occurred 

during ‘exigent circumstances’ does not apply here .... Plaintiffs have *297 brought their ADA 

claim against the Commission for failing to properly train those officers .... The alleged non-

compliance with the training requirements of the ADA did not occur the day that the officers 

shot [the plaintiff]; it occurred well before that day, when the Defendant policymakers failed 

to institute policies to accommodate disabled individuals such as [the plaintiff] by giving the 

officers the tools and resources to handle the situation peacefully.188 

  

The Buben logic is intuitive. The dangers of exigent circumstances often shield officers from liability;189 

yet at the time officers are being trained, those dangers do not exist. Accordingly, even courts that bar 

reasonable accommodation claims when exigent circumstances arise can still find police departments 

liable for their failure to train officers in properly engaging individuals with disabilities. Because there is 

no immediate risk to human health or safety at the time the officers should be trained, departments cannot 

claim that their failure to train is exempted by exigent circumstances. 

  

Despite that logic, at least one court does not treat failure to train as grounds for a reasonable 

accommodation claim. In Hainze v. Richards--the Fifth Circuit case that proscribed ADA liability 

whenever there is an active risk to human health or safety--the court dismissed a failure-to-train claim. In 

doing so, the court explained that “[d]uring the course of their regular training, all officers [were] required 

to undergo some measure of mental health instruction.”190 Although the court noted that the officer in 

question had completed “at least sixteen hours of such [disability] training,” it made no inquiry into the 

adequacy or efficacy of the training programs in place.191 Additionally, it found that the plaintiff’s injury 

was due to his own criminal activity rather than the county’s failure to perform a self-evaluation of the 

training program.192 Accordingly, the court seemed to imply that even if the police training were 

inadequate, it did not constitute a basis for relief.193 

  

While they have not been recognized in every federal circuit, failure-to-train claims seem to be more 

widely accepted than other theories of police *298 obligations during arrests. There are two likely reasons. 

First, the ADA’s legislative history clearly requires adequate police training.194 Second, there is no need 

to balance officer and civilian safety against individual rights--a consideration that many find critical in 

any jurisprudence related to police conduct--because officers in training are not in immediate danger. 
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C. Summary of the Law 

When considering ADA liability arising from police conduct during an arrest, the first question is whether 

the ADA is applicable to such conduct at all. The legislative intent discussed above,195 coupled with the 

Yeskey precedent that broadened ADA applicability to nonvoluntary state programs,196 indicates that the 

ADA applies to arrest-related conduct. Decisions to the contrary cut against the ADA’s mandate.197 

  

Given that the ADA does apply to arrests, the more complex question is how it should be applied. Given 

the way arrest situations evolve from the initial call to the first encounter to the actual arrest, it is clear 

that officers require more discretion during certain parts of an arrest. But are the stages of an arrest 

discrete? And if they are, can liability apply during an initial encounter and ebb as the situation escalates? 

That is, can the ADA be applied selectively to certain parts of the arrest process? And can it be applied 

differently, using disparate tests for each stage of an arrest? 

  

. . . [C]ircuit courts have applied different tests to different points of an arrest.198 In large part, courts have 

found the ADA applicable where a plaintiff was acting lawfully but her disability caused officers to 

mistakenly believe that she was engaged in criminal conduct.199 However, where the plaintiff was acting 

unlawfully, the attendant dangers of her unlawful conduct become part of a complex calculus. While the 

Fifth Circuit has proscribed all ADA liability when exigent circumstances arise, the Eleventh Circuit 

performs a separate exigent *299 circumstances test before determining whether accommodations were 

required based on the extent of the exigencies. The Second and Fourth Circuits employ different tests that 

weigh the dangers of a situation against the reasonableness of the plaintiff’s requested accommodation or 

modification. . . . [T]he Southern District of New York is remarkable because it has set a high bar for 

exigent circumstances, discouraging courts from granting summary judgment without an unequivocal 

demonstration of safety hazards. The Ninth Circuit applies an exigent circumstances test in which a jury 

determines what constitutes a reasonable accommodation given the totality of the circumstances. The 

Tenth Circuit has not yet decided how a reasonable accommodation test should be applied in light of 

exigent circumstances. 

  

Given this legal landscape, there appears to be a sliding scale of police obligation to accommodate under 

the ADA, making the duty to accommodate more stringent as the scene becomes more secure. And 

regardless of which test they use, the majority of courts have divided arrests into the same series of 

component parts: the police training prior to the arrest,200 the initial police-arrestee interaction,201 the arrest 

itself,202 the postarrest transportation,203 and the pretrial detainment.204 Courts that employ the reasonable 

accommodation and wrongful arrest theories tend to apply the ADA differently at each of those stages of 

an arrest. This temporal model is sensible. Each stage of an arrest yields different hazards and difficulties, 

and what constitutes reasonable action during a potentially violent confrontation can be quite different 

from what constitutes reasonable action during a controlled interview at the station house. 

  

Most courts that divide arrests into different parts have rejected or seriously tempered the reasonable 

accommodation requirement during the on-the-street encounter.205 To an extent, this is understandable. 

As courts have *300 long recognized, some allowances must be made for police officers given the dangers 

inherent in an arrest situation.206 In terms of precedent, this logic manifests itself in two ways: First, it 

appears in decisions that expansively apply the exigent circumstances exception and use that exception to 

preclude all ADA liability prior to the moment an officer secures the scene.207 Second, it is apparent that 

courts use exigent circumstances considerations in a way that will always tip the balance in favor of the 

police.208 Both rationales stem from the same fear of placing excessive burdens on police. Both rationales 
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also yield the same result: police conduct that arguably discriminates against individuals with disabilities 

is essentially nonactionable under the ADA. 

  

III. [Part 3 omitted] 

C. When Exigent Circumstances Arise  

1. Problems with a full exigent circumstances exception 

Regardless of which party creates the exigency, once exigent circumstances arise, officers should never 

be fully exempted from the requirement to make minimal reasonable accommodations. The primary 

problem with a full exigent *314 circumstances exception--and particularly the Fifth Circuit’s logic in 

Hainze v. Richards262--is that it has no grounding in the legislative history or text of the ADA.263 

  

In fact, when drafting Title II of the ADA, Congress clearly considered that it would sweep in police 

conduct.264 Yet as Congress meticulously crafted the ADA, it did not create any exemptions in the law 

that would exclude on-the-street encounters. In fact, as discussed above, lawmakers did not even place a 

provision exempting state entities from obligations to accommodate in the face of a direct threat in Title 

II as they did in Titles I and III. This demonstrates congressional intent to maximize public entity 

obligations under the ADA. 

  

Even the executive “direct threat” regulation is not broad enough to exempt officers from ADA obligations 

every time exigent circumstances arise. The appendix to the regulation itself is nuanced, stating that a 

direct threat assessment “may not be based on generalizations or stereotypes about the effects of a 

particular disability.”267 Instead, 

[i]t must be based on an individualized assessment ... to achieve [the ADA’s] goal of protecting 

disabled individuals from discrimination based on prejudice, stereotypes, or unfounded fear, 

while giving appropriate weight to legitimate concerns, such as the need to avoid exposing 

others to significant health and safety risks.268 

 

The regulatory language demonstrates a concern that a broad direct threat provision might permit 

exclusion and discrimination based solely on *315 “prejudice, stereotypes, or unfounded fear.” When 

courts, like the Fifth Circuit, proscribe all ADA claims in the face of exigent circumstances, they thereby 

ignore the individualized assessment specifically required by this regulation. 

2. Problems with a broad separate exigent circumstances test 

Exigent circumstances tests are also inconsistent with other jurisprudence related to reasonable police 

conduct, which generally implements a totality of the circumstances test. In other parts of the law, the 

mere possibility of danger does not excuse officers’ unreasonable behavior; instead, danger is part of a 

larger calculus that determines whether an officer acted reasonably. As the Fourth Circuit explained in 

Waller ex rel. Estate of Hunt v. City of Danville, 

[r]easonableness in law is generally assessed in light of the totality of the circumstances, and 

exigency is one circumstance that bears materially on the inquiry into reasonableness under 

the ADA. Accommodations that might be expected when time is of no matter become 

unreasonable to expect when time is of the essence.269 
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Under a totality of the circumstances test, exigent circumstances represent one factor in a holistic inquiry, 

instead of the inquiry’s end altogether. 

 

As the Waller court indicated, a totality of the circumstances test is the generally accepted method to 

assess reasonableness, particularly with regard to police conduct. In fact, reasonableness inquiries in 

Fourth Amendment excessive force cases provide a strong parallel to ADA police misconduct cases. In 

Graham v. Connor, the Supreme Court held that “claims that law enforcement officers have used 

excessive force--deadly or not--in the course of an arrest, investigatory stop, or other ‘seizure’ of a free 

citizen should be analyzed under the Fourth Amendment and its ‘reasonableness’ standard.”270 The Court 

recognized that “[t]he calculus of reasonableness must embody allowance for the fact that police officers 

are often forced to make split-second judgments--in circumstances that are tense, uncertain, and rapidly 

evolving-- about the amount of force that is necessary in a particular situation.”271 The arguments behind 

Graham’s broad totality of the circumstances test also support a more narrowly tailored ADA totality of 

the circumstances test designed to address individuals with disabilities. 

In Graham, the Court made clear that the necessity of split-second judgments in a potentially dangerous 

situation does not excuse unreasonable police *316 conduct.272 Accordingly, the Court adopted a 

balancing test in which dangerous circumstances are weighed against the individual rights at stake.273 The 

proper application of a Fourth Amendment reasonableness inquiry “requires careful attention to the facts 

and circumstances of each particular case, including the severity of the crime at issue, whether the suspect 

poses an immediate threat to the safety of the officers or others, and whether he is actively resisting arrest 

or attempting to evade arrest by flight.”274 The Court further indicated that “the question is ‘whether the 

totality of the circumstances justifie[s] a particular sort of ... seizure.”’275 While broad deference is given 

to police officers acting in dangerous circumstances, those circumstances are just one factor in determining 

whether they acted legally. 

  

Although Fourth Amendment protections provide inadequate guarantees for individuals with disabilities, 

the logic of Graham still readily applies to reasonable accommodation claims under the ADA. Courts that 

exempt officers from ADA obligations in the face of exigent circumstances rely on the argument that 

“[l]aw enforcement personnel conducting in-the-field investigations already face the onerous task of 

frequently having to instantaneously identify, assess, and react to potentially life-threatening 

situations.”276 But Graham explains that it is not an excessively high burden to weigh the officer’s need 

to make “split-second judgments--in circumstances that are tense, uncertain, and rapidly evolving” against 

a plaintiff’s individual rights.277 As Graham intimates, even when courts give deference to the need for 

officer discretion in dangerous situations, the countervailing interest--the plaintiff’s individual rights--

should never be forsaken by the judiciary. 

  

Applying a totality of the circumstances test to ADA claims relating to arrests--as the Fourth and Eleventh 

Circuits do--would allow courts to factor more elements into their understanding of what constitutes 

reasonableness in a fact-specific situation. … [T]he Fourth Circuit in Seremeth weighed the exigencies 

involved in a suspected domestic violence situation against the requested accommodation that the police 

provide auxiliary hearing aids or communication.278 In Bircoll v. Miami-Dade County, *317 the Eleventh 

Circuit weighed the exigencies of issuing a field sobriety test and gaining consent for a chemical blood 

alcohol test against the requested modification that the police use ASL or provide auxiliary aids.279 Both 

courts found that the exigencies during the on-the-scene encounter rendered the requested 

accommodations unreasonable.280 This result is typical of courts that balance only exigencies against the 
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requested accommodation, without considering state-created dangers; threat levels; de-escalation tactics; 

and potential policy, practice, and protocol modifications involved in cases under the ADA. 

  

The difference between existing balancing tests and the totality of the circumstances test proposed here is 

that a totality test would be significantly more flexible. When courts only consider two factors--whether 

danger existed and whether a disability should have been accommodated--it is very easy for slippery slope 

arguments about officer safety to overpower the vindication of individual rights. However, if courts are 

required to consider the totality of the circumstances--which would mean weighing the exigent 

circumstances against the proposed accommodation as well as third-party involvement, officer training, 

the ease with which an officer could have modified procedure, and any other factors that may be 

applicable--the reasonableness inquiry will be fairer, more balanced, and less susceptible to slippery slope 

arguments that may unduly enhance the court’s perception of officer danger. 

  

3. Question for the jury 

The final problem with exigent circumstances exceptions is that they essentially require judges to make 

factual determinations under the guise of adjudicating questions of law. Conversely, a totality of the 

circumstances test would more often place the question of reasonableness where it belongs: in the hands 

of the jury. 

  

With ADA claims relating to arrests, judges typically determine the reasonableness of police conduct in 

the context of summary judgment motions.281 This, in turn, blurs the line between questions of fact and 

questions *318 of law when discerning whether an officer’s conduct violated the ADA. In circuits where 

exigent circumstances are a practical bar to ADA claims, a court must look to the record and determine 

whether the specific exigencies of the case at hand were sufficient to eliminate the duty to accommodate 

that would otherwise exist under the ADA.282 Thus, even where a court finds that “[t]he exigent 

circumstances presented by criminal activity and the already onerous tasks of police on the scene go more 

to the reasonableness of the requested ADA modification than whether the ADA applies in the first 

instance,” it proceeds to make in-depth factual determinations in granting or denying summary 

judgment.283 

  

But, as the Ninth Circuit in Sheehan stated, “the reasonableness of an accommodation is ordinarily a 

question of fact” that should accordingly be left to the trier of fact.284 The full quotation is lengthy but 

instructive: 

We turn ... to whether the city discriminated against Sheehan by failing to provide a reasonable 

accommodation during the second entry. Sheehan asserts that the city failed to provide a 

reasonable accommodation when the officers forced their way back into her room without 

taking her mental illness into account .... We acknowledge that the officers were forced to make 

split-second decisions. A reasonable jury nevertheless could find that the situation had been 

defused sufficiently, following the initial retreat from Sheehan’s room, to afford the officers an 

opportunity to wait for backup and to employ less confrontational tactics, including the 

accommodations that Sheehan asserts were necessary. For the *319 reasons stated here, and 

because the reasonableness of an accommodation is ordinarily a question of fact, we hold that 

the city is not entitled to judgment as a matter of law on Sheehan’s ADA claim.285 

As the Sheehan court suggests, courts should not be making complex factual determinations about what 
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was reasonable in a specific situation by making reasonableness findings on summary judgment. Instead, 

courts should leave the facts to the jury so that it may determine whether an officer’s failure to 

accommodate a disability was unreasonable in light of dangerous circumstances. 

Conclusion 

This Note serves two primary purposes: to provide an overview of the current jurisprudence applying the 

ADA to arrests and to suggest three areas in which the ADA can be applied to officer conduct during an 

arrest without undermining police safety. 

  

The overview considers the various tests, exceptions, and exemptions that have been applied to ADA 

claims relating to arrests, as well as the legislative intent underlying Title II of the ADA. The survey finds 

that courts considering ADA obligations for police conduct generally analyze and apply the statute in 

ways premised on three theories: a wrongful arrest theory, a reasonable accommodation theory, and a 

failure-to-train theory. The wrongful arrest theory is largely uncontroversial because plaintiffs asserting 

the theory have not engaged in unlawful conduct. The reasonable accommodation theory is applied in 

varying ways and is oftentimes abrogated--either in part or in full--in light of exigent circumstances. 

Failure-to-train claims are also generally uncontroversial but may be undermined where courts find that 

any officer training in dealing with individuals with disabilities satisfies the ADA’s nondiscrimination 

mandate, regardless of the training’s effectiveness. 

  

The second half of the Note posits that all arrests are potentially subject to the ADA. It argues that the 

ADA should apply to officer conduct where police departments fail to adequately train their officers, 

where officer conduct contributes to exigent circumstances, and where officers fail to act reasonably in 

light of exigent circumstances. The failure-to-train discussion in Part III.A shows that Congress intended 

to mandate adequate police training when drafting the ADA, that requiring adequate training does not 

undercut police safety, and that effective training models are available and widely in use. It also contends 

that enforcing heightened ADA obligations for departments that fail to adequately train officers would 

effect policy change, thereby enhancing officer and arrestee safety. The “creation of the exigencies” 

discussion in Part *320 III.B argues that officers should be held liable when they create or contribute to 

exigent circumstances that lead to a violation of individual rights because officers who contribute to 

exigent circumstances precipitate a state-created danger. It also explores legislative and regulatory direct 

threat provisions, finding that an individual with a disability should not be considered a direct threat if 

modified policies, practices, or procedures could have mitigated the risk to human health and safety. 

Finally, the “obligations in light of exigent circumstances” discussion in Part III.C argues that officers 

should be held liable for failure to provide reasonable accommodations in light of exigent circumstances, 

based on the requirements of the direct threat provision. Part III.C also rejects the two-part balancing test 

employed by many courts, replacing it with a totality of the circumstances test, which would be consistent 

with other police conduct jurisprudence and leave the reasonableness inquiry to the trier of the fact. 

  

Ultimately, this Note demonstrates that applying the ADA to arrests is consistent with the statute’s 

legislative mandate and does not unduly burden officer safety. As Justice Ginsburg wrote in her concurring 

opinion in Tennessee v. Lane, “[i]ncluding individuals with disabilities among people who count in 

composing ‘We the People,’ Congress understood in shaping the ADA, would sometimes require not 

blindfolded equality, but responsiveness to difference; not indifference, but accommodation.”286 

Currently, individuals with disabilities are being harmed by police officers at an alarming rate. The 

solution to this problem is not new legislation. Legislation that bars the state from discriminating against 
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individuals with disabilities already exists. It is up to the courts to recognize legislative intent and enforce 

the laws that Congress designed to protect one of our nation’s most vulnerable populations. Paraphrasing 

Justice Ginsburg, the courts must treat disabled arrestees with accommodation rather than indifference. 

____________________________________________________________________________________ 

 Footnotes 

 
1 135 S. Ct. 1765 (2015). 
 

7 Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 337 (codified as amended at 42 

U.S.C. §§ 12101-12213 (2015)). 
 

8 See Sheehan, 135 S. Ct. at 1778 (Scalia, J., concurring in part and dissenting in part) (explaining that the 

Supreme Court granted certiorari after the petitioners accurately pointed to a circuit split on this issue). 
 

9 See id. (explaining that the Court granted certiorari after petitioners argued that the Ninth Circuit’s 

“‘holding that the ADA’s reasonable accommodation requirement applies to officers facing violent 

circumstances’ [is] a conclusion that was ‘in direct conflict with the categorical prohibition on such claims 

adopted by the Fifth and Sixth Circuits”’ (quoting Petitioners’ Brief at 18, Sheehan, 135 S. Ct. 1765 (No. 

13-1412))). 
 

264 H.R. REP. NO. 101-485, pt. 2, at 84 (1990) (stating that Title II is intended to apply to “all actions of 

state and local governments”); see also id. pt. 3, at 50 (“[P]ersons who have epilepsy, and a variety of 

other disabilities, are frequently inappropriately arrested and jailed because police officers have not 

received proper training in the recognition of and aid for seizures.”). 
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MUNICIPAL LIABILITY AND POLICE TRAINING FOR MENTAL ILLNESS: CAUSES OF 

ACTION AND FEASIBLE SOLUTIONS  

 

Andrew C. Hanna 

 

I. Introduction 

Teresa Sheehan was "liv[ing] in a group home for individuals with mental illness." On August 7, 2008, 

Sheehan began to act erratically and threatened to kill her social worker. When the social worker contacted 

the City and County of San Francisco Police Departments ("San Francisco"), two police officers were 

dispatched to the scene. Upon the officers' arrival, they were asked to assist Sheehan's social worker in 

bringing Sheehan to a facility for temporary evaluation and treatment. However, when officers confronted 

Sheehan in her room, she brandished a knife and threatened to kill them. In response to Sheehan's threat, 

the officers retreated from the room and shut the door. Fearful of what Sheehan would do behind the 

closed door, the officers reentered the room and used pepper spray in an attempt to overwhelm Sheehan. 

After the pepper spray  [*223]  proved ineffective, and without taking additional action in order to 

accommodate her disability, the officers shot Sheehan multiple times.  

Teresa Sheehan's case is not an isolated incident of police interaction with individuals with mental illness; 

rather, it is a common occurrence and one that ends all too frequently in violence. Media scrutiny 

surrounding police-action shootings involving similarly alarming factual situations has contributed to a 

national dialogue as to what training police officers, who are often the first responders to incidents 

involving individuals with mental illness, receive, and how our society can improve such training and 

reduce the number of cases that result in bloodshed. 

[*224-28 omitted]  

[*229]  II. BACKGROUND 

A. Law Enforcement as First Responders 

Law enforcement officers come into contact with individuals with mental illness for a variety of reasons. 

In total, a conservative estimate is that 10% of current police calls involve an individual with mental 

illness. According  to one Texas study, the top seven reasons for these interactions were: 

1. Family, friends or other concerned persons calling the police for assistance during a psychiatric 

crisis. 

2. Individuals with mental illness feeling suicidal and calling the police as a cry for help. 

3. Street encounters with an individual with mental illness behaving inappropriately. 
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4. Citizens calling the police because they felt threatened by unusual behavior or the mere presence 

of an individual with mental illness. 

5. Individuals with mental illness calling the police for assistance because imaginative threats exist. 

6. Individuals with mental illness as the perpetrator of a crime. 

7. Individuals with mental illness as the victim of a crime or accident. 

Individuals with mental illness, whether they are a suspect, witness or victim pose a unique challenge for 

law enforcement officers who are often unfamiliar with their particular symptoms, behavior, and 

demeanor.  With such a wide variety of mental illnesses and symptoms, it is difficult for law enforcement 

to detect and effectively interact with varying types of mental illness.  

[*230]  Contrary to popular belief, individuals with mental illness are not more likely to be violent.  They 

are however, more likely to be victims of violent crimes. Statistics show that the majority of encounters 

between law enforcement and individuals with mental illness occur when they are suspected of 

"committing low-level, misdemeanor crimes, or who are exhibiting nuisance behavior." In these cases, 

evidence suggests that persons exhibiting signs of mental illness, ceteris paribus, were more likely to be 

arrested for the same offense than those showing no signs at all.  

Not only are individuals with mental illness more likely to be arrested, they also tend to stay longer in jail. 

For example, the Vera Institute of Justice found that in Los Angeles, users of the Department of Mental 

Health's services spent, on average, twice as much time in custody than members of the general population. 

While statistics on the incarceration rate and length of incarceration of individuals with mental illness can 

be shocking, there is little evidence to suggest that police are biased against individuals  [*231]  with 

mental illness. Rather, one explanation for this disparity is "mercy bookings."  Because individuals with 

mental illness are "often poor, homeless, and likely to have co-occurring substance use disorders and, thus 

when untreated, are far more prone to the kinds of public order offenses and minor crimes that have been 

the focus of law enforcement in recent years and have helped swell jail populations." "Mercy bookings" 

are utilized when officers arrest individuals exhibiting signs of mental illness in order to "ensure that 

arrestees would obtain 'three hots and a cot' (i.e., warm meals and a place to sleep, particularly in extreme 

weather conditions)."  

Individuals with mental illness comprise a disproportionate percentage of incarcerated individuals across 

the country. The U.S. Department of Justice estimated that 20% of state prisoners and occupants of local 

jails had a "recent history" of a mental health condition and more than half of all prisoners have a mental 

health problem. For juveniles in justice systems, over 70% have at leave one mental health condition. 

These situations are often compounded by the fact that individuals with a mental  [*232]  illness are more 

likely to have a substance abuse disorder as well. Of those in jail or prison, 72% have a mental illness also 

suffer from a substance abuse disorder.  

B. Deinstitutionalization 

The move to deinstitutionalize individuals with mental illness has contributed greatly to the number of 

their encounters with the police. As a result of deinstitutionalization, from 1955 to 1980, the resident 

population of mental health facilities fell from 559,000 to 154,000. In 1955 there was one bed in a 
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psychiatric ward for every 300 Americans compared to one for every 3,000 today.  With fewer psychiatric 

beds available in hospitals across the country and many individuals either being denied treatment or unable 

to secure adequate funding for treatment, police officers are increasingly relied upon by the families of 

individuals with mental illness to respond to crises arising  [*233]  from a mental illness.   Their families 

are often "illequipped and poorly supported to meet their needs." Because community health programs 

meant to replace institutionalization were either inadequate or lacked sufficient funding,  for many, "[t]he 

default hospital has become the emergency room." Even when community health programs are available, 

many individuals either lack coverage within their insurance or lack coverage completely. Nearly a third 

of individuals with mental illness were either denied coverage by an insurance company or an insurance 

company deemed such care not medically necessary, and a staggering number of people have not sought 

care at all. This inadequacy in health care has led mental health professionals to assert that persons who 

would previously have been treated within the mental health system are being dealt with by the criminal 

justice system instead.  

Deinstitutionalization, inadequate health care, and other contributing factors have created a system where 

jails are the  [*234]  largest mental health centers in America and police officers, by in large, are charged 

with dealing with individuals with mental illness. 

C. Current Police Training for Mental Illness 

Police training is a matter of state law and is often delegated to a board or commission in order to establish 

specific requirements. Police officers train in over 650 police academies across the country and receive 

about nineteen (19) weeks of training. Most receive a minimum of 400 hours of basic training while 

exceptionally well-trained officers receive 800 hours of basic training. After completion of basic training, 

all states require officers to undergo additional in-service training throughout their career. This training 

can consist of general training hours or specific training subjects. 

For mental health training, hours vary dramatically from state to state and even between counties and 

municipalities  [*235]  within a state. States range from Hawaii, where officers are required to obtain 0 

hours of mental health training to Florida, where officers are required to gain 40 hours of mental health 

training while still in the police academy. In conjunction with state training, many agencies require 

additional hours through departmental policy. While most departments see the merit of mental health 

training, many lack essential funding in order to provide additional training. Departments have a wide 

variety of responsibilities and training requirements, so however important they view mental health 

training, departments are under competing pressures for varying training programs and, "can't afford to 

train everyone." The cost of the actual mental health training is relatively low compared to the cost in 

man-hours but for many departments, the biggest challenge is taking officers off the street in order for 

them to attend training and having to pay overtime in order to fill  [*236]  shifts. This is especially 

expensive and cost-prohibitive for smaller departments.  

D. Deadly Consequences 

As more individuals with mental illness come into contact with police officers and police departments 

struggle to acquire adequate training, results can be deadly. Recent data from the first six months of 2015 

shows that of the 462 people killed by police, 124 were "in the throes of mental or emotional crisis." In 



 

 95 

most of these incidences, police weren't contacted in response to a crime. Rather, most calls involved 

family or caretakers calling the police because of an escalating situation. With the lack of inpatient beds 

and facilities, families often only rely on the police when a situation has escalated to a dangerous point.   

These types of interactions are so common that police officers have been  [*237]  dubbed "street corner 

psychiatrists." More than half of the shootings involved departments that had not provided training for 

dealing with the mentally ill to their officers.  

When confronted by irrational and often unpredictable behavior, officers' responses vary from de-

escalation to use-of-force. Relying on use-of-force, "[a] police officer is privileged to use the amount of 

force that the officer reasonably believes is necessary to overcome resistance to his lawful authority, but 

no more." Traditional police training also teaches police to control situations by demanding compliance, 

and the often unpredictable nature of an individual with mental illness can be misinterpreted as a threat 

and quickly escalate to violence. This traditional training is often counterproductive when dealing with 

individuals who have mental illness and instead of de-escalating a situation, it can increase the likelihood 

of a violent response.  

Individuals with mental illness face the greatest risk of injury or death during their encounters with law 

enforcement because during mental health crises, individuals are often shot or beaten due to their inability 

to follow police orders. [*238]  Because of the particular challenges that individuals with mental illness 

create and law enforcement's unfamiliarity with such symptoms, verbal abuse and belligerence are often 

misunderstood as disrespect and may ".provoke an officer to respond more punitively." While no amount 

of training can effectively eliminate police-action shootings or other use-of-force situations, mental health 

training can play a pivotal role in altering an officer's response to confrontations with individuals with 

mental illness and in many cases provide a more peaceful result. 

III. MUNICIPAL LIABILITY 

There are two main avenues for individuals with mental illness to bring suit against law enforcement 

agencies for either excessive or unreasonable force incidents or a department's failure to train its officers 

for effective interaction with individuals with mental illness. Those include the ADA and/or a claim arising 

under the Constitution of the United States utilizing 42 U.S.C. § 1983. 

A. The Americans with Disabilities Act ("ADA") 

One avenue for individuals with mental illness to sue for a perceived wrong is the Americans with 

Disabilities Act ("ADA"). The ADA is a Federal civil rights law which provides Federal civil rights 

protections to individuals with disabilities similar to those provided to individuals on the basis of race, 

color, sex, national origin, age, and religion. [*239]  Congress intended for the ADA to "provide a clear 

and comprehensive national mandate for the elimination of discrimination against individuals with 

disabilities." Under the ADA, the term 'disability' means: "(a) a physical or mental impairment that 

substantially limits one or more of the major life activities of such [an] individual; (b) a record of such an 

impairment; or (c) being regarded as having such an impairment."  A substantial portion of individuals 

with mental illness, as discussed in this Note, would fall under the description provided by the ADA since 
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1) their mental illness limits one or more major life activities; 2) they have diagnosed mental illness; 3) 

and are generally regarded as having such impairment. 

Under Title II of the ADA, "no qualified individual with a disability shall, by reason of such disability, be 

excluded from participation in or be denied the benefits of the services, programs, or activities of a public 

entity, or be subjected to discrimination by any such entity." A "public entity" is specified by the ADA to 

include "any State or local government; any department, agency, special purpose district, or other 

instrumentality of a State or States or local government." Unlike the Rehabilitation Act, which only applies 

to agencies receiving federal funding, the ADA applies to all law enforcement agencies by the 

express  [*240]  language of the statute because the agencies are programs of state or local government.   

Law enforcement agencies are required to make reasonable modifications in their policies, practices, and 

procedures that are necessary to ensure accessibility for individuals with disabilities. The ADA affects 

almost every area of law enforcement including: "receiving citizen complaints; interrogating witnesses; 

arresting, booking, and holding suspects; operating telephone (911) emergency centers; providing 

emergency medical services; enforcing [the] law; and various other duties."  As the court noted in Schorr 

v. Borough of Lemoyne, "nothing in the statute, regulations, or legislative history suggests any exceptions 

to the Act [ADA] for certain police activities." 

1. Causes of Action Under Title II of the ADA 

Under Tile II of the ADA there are two prevailing causes of action against law enforcement. They include 

"wrongful  [*241]  arrest" and "failure to make a reasonable accommodation during arrest." While a 

"failure-to-train" cause of action has also been pursued in federal court, it is not as common or recognized.   

Additionally, not all courts that have addressed these issues have recognized all of these causes of action.  

Generally, in order to state a claim under Title II of the ADA, a plaintiff must establish 1) that they are a 

qualified individual with a disability; 2) that they were either excluded from participation in or denied the 

benefits of some public entity's services, programs, or activities, or were otherwise discriminated against 

by the public entity; and 3) that such exclusion, denial of benefits, or discrimination was by reason of the 

plaintiff's disability. 

a. Wrongful arrest 

A wrongful arrest cause of action presents itself when "police wrongly arrest someone with a disability 

because they misperceive the effects of that disability as criminal activity" when the activity is actually 

lawful. In Gohier v. Enright, the Tenth Circuit noted that courts often rely on the ADA's legislative history 

to conclude that a person with a  [*242]  disability can state a claim for such mistreatment.  The applicable 

text reads, "persons who have epilepsy and a variety of other disabilities . . . are inappropriately arrested 

and jailed because police officers have not received proper training . . . [s]uch discriminatory treatment 

based on disability can be avoided by proper training."   

For a wrongful arrest cause of action, Jackson v. Town of Sanford presents what amounts to a textbook 

example. There, a driver was arrested for operating a motor vehicle while intoxicated. However, as 

opposed to being intoxicated, the arresting officer had confused the driver's physical symptoms as the 

result of a stroke as signs of intoxication.  In sum, many courts that have addressed wrongful arrest claims 
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have determined that it is clear by the legislative history that these types of claims were precisely what 

was contemplated in the legislation's drafting and courts have applied this cause of action as such.  

b. Reasonable accommodation during arrest 

The fundamental question for a reasonable accommodation cause of action is whether Title II applies 

to  [*243]  arrests.  On this question, the majority of circuits that have addressed the question agree that it 

does. However, the Fourth, Ninth, and Eleventh Circuits, which have held that Title II applies to arrests, 

also consider exigent circumstances in their ADA reasonableness analysis. This Note began with brief 

facts from City and County of San Francisco v. Sheehan. There, Sheehan pursued a reasonable 

accommodation cause of action under Title II of the ADA. She alleged, inter alia, that "the officers failed 

to reasonably accommodate her disability by forcing their way back into her room without taking her 

mental illness into account and without employing" alternative tactics, which could have led to a more 

peaceful resolution.  

The Supreme Court granted certiorari in the Sheehan case on the first question presented of whether Title 

II of the ADA "'requires law enforcement officers to provide accommodations to an armed, violent, and 

mentally ill suspect in the course of bringing the suspect into custody.'"  However, the Court believed that 

San Francisco would argue that "Title II does not apply to an officer's on-the-street responses to reported 

disturbances or other similar incidents, whether or not those calls involve subjects with mental disabilities, 

prior to the officer's  [*244]  securing the scene and ensuring that there is no threat to human life."  Instead, 

San Francisco chose to rely on a different argument than it presented at the Ninth Circuit and effectively 

conceded that the relevant provision of the ADA "may requir[e] law enforcement officers to provide 

accommodations to an armed, violent, and mentally ill suspect in the course of bringing the suspect into 

custody." Therefore, since San Francisco, the United States as amicus curiae, and Sheehan all accepted 

that the ADA applies to arrests, the Court decided to not answer the question with a definitive decision.  

As Justice Scalia noted in his dissent, the circuits are in conflict on this question. The Fifth and Sixth 

Circuits have held that Title II does not apply, and the Fourth, Ninth, Tenth and Eleventh Circuits have 

held, or have at least indicated, that Title II does apply to arrests. Thus, while a failure to make reasonable 

accommodation under Title II of the ADA is a viable cause of action, the Supreme Court has yet to speak 

as to whether a reasonable accommodation is  [*245]  necessary when apprehending a potentially 

dangerous individual with mental illness. 

In Sheehan, the Supreme Court also declined to answer another important question in regard to the ADA-

whether a public entity can be held liable for damages under Title II for an arrest made by its police 

officers. As the Court explained, "[o]nly public entities are subject to Title II." Both Sheehan and the City 

and County of San Francisco agreed that a "[public] entity can be held vicariously liable for money 

damages for the purposeful or deliberately indifferent conduct of its employees." Even after noting that it 

has never decided whether that position is correct, the Court decided not to answer the question because 

of the absence of adversarial briefing on the subject.  

c. Failure-to-train 
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A failure-to-train cause of action under Title II of the ADA is both less employed and less recognized than 

other causes of action. Under a failure-to-train cause of action, an individual claims that a municipality 

failed to "properly train its police officers to peacefully respond to persons with disabilities." In 

determining that plaintiffs stated an  [*246]  actionable failure-to-train claim under the ADA, the Schorr 

v. Borough of Lemoyne court explained: 

 

Although to the lay reader this language may suggest only commonly 

available and publicly shared accommodations such as parks, playgrounds, 

and transportation, the Act in no way limits the terms "services, programs, 

or activities," and appears to include all core functions of government. 

Among the most basic of these functions is the lawful exercise of police 

powers, including the appropriate use of force by government officials 

acting under color of law. Plaintiffs allege that these essential government 

functions are activities covered by the ADA and that the failure of 

Defendants to properly train the police for peaceful encounters with 

disabled persons caused decedent Schorr to be discriminated against and 

excluded from these government services. Nothing in the language of the 

statute suggests that the ADA does not extend to this type of governmental 

activity.  

While a failure-to-train cause of action is not a generally accepted cause of action under Title II of the 

ADA, its [*247]  legislative history leaves the door open for a successful suit.124 Indeed, the House 

Judiciary Committee stated, "'in order to comply with the non-discrimination mandate, it is often necessary 

to provide training to public employees about disability. Discriminatory treatment based on disability can 

be avoided by proper training.'" Training should certainly qualify amongst "reasonable modifications in 

policies, practices, or procedures when the modifications are necessary to avoid discrimination on the 

basis of disability, unless the public entity can demonstrate that making the modifications would 

fundamentally alter the nature of the service, program, or activity." Further, as the Ninth Circuit held, the 

ADA applies broadly to police "services, programs, or activities" or, in short, "anything a public entity 

does." As such, a failure-to-train cause of action should be both more widely employed and more generally 

accepted. 

2. Department of Justice ADA Enforcement 

Individuals with mental illness can also pursue enforcement of the ADA through the Department of Justice 

("DOJ") by filing a complaint. The DOJ is tasked with  [*248]  enforcing the ADA and can conduct 

compliance reviews to determine an entity's compliance with Title II.  Although the general rules 

governing lawsuits are brought on behalf of the Federal government, the DOJ must first conduct 

negotiations to settle a dispute. However, if settlement attempts fail and compliance with Title II is not 

achieved, the DOJ may file a lawsuit in federal court. If the DOJ decides to bring suit, it may pursue 

compensatory damages and civil penalties authorized under the ADA, which include $ 55,000 for the first 

violation and $ 110,000 for any subsequent violation. 

 [*249–55 omitted] 
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 [*255]  IV. A FEASIBLE SOLUTION 

With the preceding discussion about how municipalities can be held liable by way of the ADA or a 

constitutional violation, one potential solution for municipalities is to utilize Crisis Intervention Teams 

("CIT"). 

A. What is CIT? 

CITs have become a widespread and promising law enforcement mental health training program. CIT 

training is available in various versions but the Memphis Model has become particularly successful, being 

dubbed the "gold standard." The Memphis Model originated in the aftermath of a police action shooting 

of a mentally ill man in Memphis, Tennessee.  Like so many cities around the country, Memphis saw an 

increase in police involvement with individuals with mental illness after deinstitutionalization. A 'blue 

ribbon' mayoral commission consisting of mental health professionals and the local law enforcement 

community was tasked with examining training in mental health for Memphis' officers and produced an 

early version of what it is today.  

CIT is more than just a training course, however, because it employs a collaborative approach, designed 

to help police  [*256]  officers identify and deal with individuals with mental illness. In addition to law 

enforcement, this collaboration involves: "NAMI (National Alliance for the Mentally Ill), mental health 

consumers, mental health providers, and local universities." At the time of its inception, 

Family members believed that the [police] officers lacked sensitivity, did not understand mental illnesses 

or the nature of a mental health crisis, and therefore made the situation worse. . . . Not only were family 

members reluctant or afraid to request assistance from the police, but those individuals with mental 

illnesses who were victims of crimes had also become fearful of calling the police for help. As a result of 

sheer desperation, family members of these individuals initiated a mission for police change, becoming 

proactive by meeting with law enforcement administrators, county officials, and city council members.   

The core elements of the program emphasize officer safety and the safety of individuals with mental 

illness, while finding mental health solutions instead of criminal justice solutions. Rather than traditional 

use of force, CIT employs crisis de-escalation training involving role-playing  [*257]  scenarios and 

revolves around a community-based program involving police, health professionals, and community 

leaders. As a result of Memphis' multifaceted approach, CIT's forty-hour curriculum "is the most 

comprehensive police officer mental health training program in the country." 

B. CIT Officers 

Within a police department, CIT programs consist of law enforcement officers, dispatchers and a CIT 

coordinator. CIT officers should be handpicked officers who have a "high emotional IQ," low use of force 

incidences, and a low number of complaints. These officers usually handle CIT calls in addition to regular 

patrol calls. While patrol officers already possess a basic understanding of and have training in safety 

skills, CIT training develops "new verbal de-escalation techniques that enable them to more effectively 

approach a crisis situation involving an individual with a mental illness." In addition to the development 

of verbal de-escalation techniques, programs also include lectures, "on-site visitation and exposure to 
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mental health facilities, interaction with individuals with  [*258]  mental illnesses," scenario-based 

training, and occasionally a "ride-along" with a current CIT officer.  

Police dispatchers are also an important aspect of CIT programs. Dispatchers receive specialized training 

similar to CIT officers and receive particularized instruction that addresses the proper method for receiving 

and dispatching officers to calls involving individuals with mental illness. After identifying a call that 

involves individuals with mental illness, the dispatcher relays the call to a CIT officer who responds to 

the scene. This combination can be highly effective in warning officers of a potentially dangerous 

situation. 

One recent example of the importance of incorporating police dispatchers into CIT programs occurred in 

Chicago, Illinois. In December 2015, Quintonio LeGrier, who suffers from mental illness, was shot by a 

police officer following a frantic incident.  Quintonio was a nineteen-year-old student at Northern Illinois 

University who was home on winter break. Quinterio had a recent history of mental health problems and 

was behaving erratically when, at 4:18 A.M., he called the police, stating ". . . I need an officer. . . ."   

Because Quinterio was unable or unwilling to provide the dispatcher with more information, the dispatcher 

told  [*259]  him "if you can't answer the questions, I'm going to hang up" even after Quinterio repeated, 

"[t]here's an emergency." The dispatcher ended the call. When a Chicago police officer arrived on scene, 

Quinterio emerged from his apartment and swung a bat at the officer, narrowly missing his head. After 

Quinterio swung twice more, the officer opened fire. The officer fired eight shots with six feet, striking 

Quinterio and killing him. One of the stray bullets passed through the wall and killed the neighbor, fifty-

five - year-old Bettie Jones. 

This scenario provides a perfect example for a CIT program focused on training, not only the responding 

officer, but also the dispatcher. While admitting the unpredictable nature of these situations, a well-trained 

dispatcher, familiar with the signs of mental illness, would have been more likely to recognize the 

symptoms Quinterio displayed and taken appropriate measures. These actions would include dispatching 

a CIT trained officer and utilizing de-escalation techniques by phone. 

Other important aspects of the program include mental health coordinators, advocacy coordinators, and 

mental health receiving facilities. Mental health coordinators are members of the local mental health 

community.  Aside from serving in a leadership role in the program, mental health coordinators also act 

as the liaison between the mental health and law enforcement communities. The advocacy community "is 

comprised of advocates, family members,  [*260]  and individuals with mental illness." Their 

representative--the advocacy coordinator--is responsible for "operational components that include 

training, curriculum, and ongoing problem-solving." Finally, a designated emergency mental health 

receiving facility provides an alternative to jail and a point of emergency entry. Together, the various 

components of CIT programs have proven to be an effective tool in over 2700 communities across the 

country, or about 15% of police jurisdictions nationwide. 

C. Results of Implementing CIT Training 

There is a wealth of material on the success of CIT training and empirical research as to its effectiveness.   

This research has evaluated various aspects of CIT's impact including police officers, individuals with 

mental illness or mental health "consumers," and CIT's impact on communities as a whole. 
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CIT programs have shown promising results among officers trained in its de-escalation techniques, 

alternative problem solving methods, and overall mental health education. "Research has shown a 

reduction in officer bias towards individuals with mental health disabilities after  [*261]  receiving CIT 

training," that officers were more likely to indicate that they were well prepared in situations involving 

individuals with mental illness, and that CIT trained officers were less likely to resort to use-of-force than 

non-CIT officers. Furthermore, evidence suggests an association between CIT implementation and a 

decrease in utilization of SWAT teams. 

[*262-63 omitted] 

[*264]  V. CONCLUSION 

First and foremost, law enforcement agencies and their respective municipalities should realize the 

particular challenges that individuals with mental illness often pose and the innovative and effective 

available training. Municipalities must acknowledge the potential liability they accept by failing to provide 

adequate mental health training. With mounds of data as to the frequency of lethal-force situations 

involving individuals with mental illness and the prevalence of their daily contact with law enforcement, 

the time has come where failing to train law enforcement officers to confront such events is simply 

unacceptable. The top priority for any police chief, commissioner, sheriff, or town marshal is the safety 

of their officers and their community. Mental health training for law enforcement advances both of those 

noble goals to the point of being a basic necessity. 

Second, even though this Note primarily discussed municipalities, the states themselves possess the 

greatest tool in obtaining fundamental change through their allocation of funds. States can better prepare 

their officers by incorporating a CIT program (or a similar, forty hour or more program) into their 

respective law enforcement academies. Thus, all new police officers will have the  [*265]  training in 

mental illness they need before beginning their careers. Officers graduating academies return to police 

departments all over the state and could bring valuable mental health training and expertise with them. 

Larger police departments have the responsibility to hold CIT training and invite smaller, local police 

departments to participate in the training. This way, all new officers will be trained at the academy level, 

and the remaining untrained officers will be reduced by attrition. 

States sit in the best position to fund mental health training for both state and local police departments. 

Legislatures can take meaningful steps to better prepare their officers and insulate their municipalities by 

appropriating adequate funding. This issue is simply too important to the safety of both police officers and 

citizens for budget concerns to play a prohibitive role. 

Third, courts should increasingly hold municipalities accountable for failing to train their law enforcement 

officers. There is ample data on the necessity of such training. Minimal requirements no longer prove 

sufficient to ensure safety, and law enforcement agencies know, or should know, of the reality of that fact. 

Indeed, there is so much data that constitutional violations against individuals with mental illness should 

be deemed the "known or obvious consequence" of omitting sufficient mental health training. Not only 

should failure-to-train causes of action under 42 U.S.C. § 1983 be increasingly recognized where the facts 

of the case prove appropriate, but the previously rarely recognized cause of action--failure-to-train under 

the ADA-should grow in prevalence as well. In addition to liability being the most effective way to ensure 
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compliance,  [*266]  such causes of action align with the express purposes of both § 1983 and the ADA, 

to wit, the protection of civil rights. 

Furthermore, in conducting a deliberate indifferent analysis for municipal liability with regard to its police 

training on mental illness, courts should not wait until that municipality has a pattern of constitutional 

violations in order to find the municipality deliberately indifferent to the constitutional rights of its 

citizens. The relevant data is easily available to every law enforcement agency across the country, and 

CIT programs or similar de-escalation training for mental illness drastically improve the likelihood of 

peaceful interactions with individuals with mental illness. 

In conclusion, the solution to any nationwide problem is never simple and in order to reduce the number 

of injuries and fatalities to both police officers and civilians resulting from law enforcement encounters 

with individuals with mental illness, we, as a society, must employ a wide variety of solutions. First and 

foremost: municipalities should bear the low cost of providing adequate training mental health training to 

their law enforcement officers or bear the high cost of their failure. 

 

Footnotes 
124 

See Schorr v. Borough of Lemoyne, 243 F. Supp. 2d 232, 236 (M.D. Pa. 2003) (quoting H.R. REP. NO. 101-485, pt. 3, at 50 (1990)).  
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SOURCE 13: ADA Compliance Guide Newsletter 

 

18 No. 6 ADA Compliance Guide Newsl. 13 

ADA Compliance Guide Newsletter 

June, 2007 
Court Corner 

Copyright (c) 2007 by Thompson Publishing Group, Inc., New York, New York 

 

POLICE MAKING ARREST ARE SUBJECT TO ADA’S COMMUNICATIONS REQUIREMENT 

Police officers who stop and examine a suspect cannot discriminate against him or her on the basis of 

disability. That means that a police officer in Florida who pulled a motorist over on suspicion of driving 

while intoxicated had to find a means of communicating with the driver, who was deaf, the 11th U.S. 

Circuit Court of Appeals ruled recently. 

  

The communication requirement has been applied to police by other federal appeals courts, but only after 

there was no longer any threat to human safety (Hainze v. Richards, 207 F.3d 795 (5th Cir. 2000)) and 

while a suspect was being transported to a police station (Gorman v. Bartch, 152 F.3d 907 (8th Cir. 1998)). 

  

Whether an arrest is even a state or local government service, program or activity covered by Title II of 

the Americans With Disabilities Act was questioned by the 4th U.S. Circuit Court of Appeals, which 

found that it was not (Rosen v. Montgomery County, 121 F.3d 154 (4th Cir. 1997)). A deaf motorist in 

that case was stopped on suspicion of drunk driving. After he failed a field sobriety test, he was arrested 

and taken to the police station. Even if the ADA applied to the situation, that court said, the motorist “was 

simply not ‘discriminated against’ just because he could not follow everything the officers were telling 

him.” 

  

In the Florida case, the deaf motorist sued because he claimed his right to the reasonable accommodation 

of an interpreter was illegally denied under Title II of the ADA. Title II is not limited just to services, 

programs or activities of public entities, the 11th Circuit found, disagreeing with the 4th Circuit. It protects 

qualified individuals with a disability from being subjected to discrimination by any public entity. 

  

Rather, the court said, the question before it was whether, given criminal activity and safety concerns, any 

modification of police procedures was reasonable before the police physically arrested a criminal suspect, 

secured the scene and ensured that there was no threat to the public or officer’s safety. 

  

Terms like “reasonable” are highly fact-specific, the court said. In the Florida case, the suspect’s request 

for an interpreter before he took the field sobriety test was not reasonable, “given the exigent 

circumstances of a DUI stop on the side of a highway, the on-the-spot judgment required of police, and 

the serious public safety concerns in DUI criminal activity.” 

  

Furthermore, the police officer and the motorist were able to communicate effectively through a 

combination of lip reading and gestures. Although the ADA’s communication requirements applied to the 

arrest and all subsequent proceedings, the court ruled, there was no violation of the law in this instance 

(Bircoll v. Miami-Dade County, 480 F.3d 1072 (11th Cir. 2007)). 
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SOURCE 14: LAW OFFICER BLOG POST 

The Americans with Disabilities Act 

by Law Officer  

 

January 8, 2016  

 

URL: https://www.lawofficer.com/the-americans-with-disabilities-act/ 

Unlike other professionals, police officers deal with people from all walks of life—the rich and poor, 

young and old, educated and uneducated, healthy and unhealthy. Sometimes officers come into contact 

with disabled individuals, and during those times, officers may not know the individuals are disabled until 

long after they’ve handcuffed them and transported them to the police station. Are disabled persons 

suspected of driving under the influence, battering their spouses or wielding a loaded gun at officers 

entitled to any more rights than the non-disabled during police encounters? And how does the law govern 

what police officers must do when they encounter and/or arrest individuals with disabilities? 

A federal law entitled the Americans with Disabilities Act (ADA) was enacted in 1990 to provide civil-

rights protections to individuals with disabilities similar to those provided to individuals on the basis of 

race, color, sex, national origin, age and religion. It guarantees equal opportunity for individuals with 

disabilities in state and local government services, public accommodations, employment, transportation 

and telecommunications. 

Title II of the ADA prohibits discrimination against people with disabilities in state and local government 

services, programs and employment. Police agencies are covered by the federal law because they are 

“programs of state or local governments.” The ADA applies to many activities that law enforcement 

officials engage in, such as transporting, booking and holding suspects in a cell. 

Who Is Protected? 

The ADA prohibits discrimination against “a qualified individual with a disability.”1  Title II defines a 

“qualified individual with a disability” as “an individual with a disability who, with or without reasonable 

modifications … or the provision of auxiliary aids and services, meets the essential eligibility requirements 

for the receipt of services or the participation in programs or activities provided by a public entity.”2 Put 

simply, an individual is considered to have a disability if they have a physical or mental impairment that 

substantially limits one or more major life activities, has a record of such an impairment or is regarded as 

having such an impairment. 

Required Policies & Procedures 

The Department of Justice developed regulations implementing Title II’s prohibition against 

discrimination of the disabled. The regulations require that “[a] public entity shall make reasonable 

modifications in policies, practices or procedures when the modifications are necessary to avoid 

discrimination on the basis of disability, unless the public entity can demonstrate that making the 
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modifications would fundamentally alter the nature of the service, program or activity.”3 The regulations 

require police agencies to “furnish appropriate auxiliary aids and services where necessary to afford an 

individual with a disability an equal opportunity to participate in, and enjoy the benefits of, a service, 

program or activity conducted by a public entity.”4 However, the ADA does not require a public entity to 

employ any and all means to make auxiliary aids and services accessible to persons with disabilities, but 

only to make “reasonable modifications” that would not fundamentally alter the nature of the service or 

activity of the public entity or impose an undue burden.5 

What Does This Mean for the Street Officer? 

Policies and procedures look great on paper, but how do police officers realistically implement what 

Congress intended in enacting the ADA? What are police officers supposed to do when the criminal 

suspect they are arresting is deaf, wheelchair bound or mentally ill? If officers are confronted with a deaf 

individual suspected of driving under the influence of alcohol, is the officer required to provide a sign-

language interpreter before requesting field-sobriety tests of the suspected drunk driver at the side of the 

road? If the person arrested is wheelchair bound, must the officer provide a special vehicle to secure them 

in while still conducting an investigation on the street? If a mentally ill man wields a knife in the middle 

of a grocery store, threatening the lives of innocent bystanders nearby, must officers wait until a mental-

health specialist arrives? In general, the answer to all three scenarios is “No.” 

It goes without saying police officers are entitled to respond appropriately to threats to the health and/or 

safety of themselves and others even if the suspect’s actions are the result of their disability. An officer’s 

response is governed by the objective-reasonableness test under the Fourth Amendment first enunciated 

in Graham v. Connor.6 Example: An officer stops a driver of a vehicle who is suspected of driving under 

the influence of alcohol and requests the driver to step out of the vehicle. In response, the driver reaches 

to the back seat to grab his cane. Is the officer liable for using the amount of force reasonably necessary 

to prevent the driver from reaching to the back seat to obtain what the officer could have reasonably 

perceived to be a weapon? Absolutely not. 

The Debate Among the Circuit Courts 

Not all of the federal circuit courts agree that disabled individuals involved in arrest situations fall under 

a “service, program or activity” provided for under Title II of the ADA. For example, the 4th Circuit Court 

of Appeals in Rosen v. Montgomery County7 stated that “calling a drunk driving arrest a ‘program or 

activity’ of the County, the ‘essential eligibility requirements’ of which (in this case) are weaving in traffic 

and being intoxicated, strikes us as a stretch of the statutory language and of the underlying legislative 

intent.”8 The 4th Circuit concluded, “[I]f we assume, however, that the police were required [under the 

ADA] to provide auxiliary aids at some point in the process, that point certainly cannot be placed before 

the arrival at the stationhouse. The police do not have to get an interpreter before they can stop and shackle 

a fleeing bank robber, and they do not have to do so to stop a suspected drunk driver, conduct a field 

sobriety test and make an arrest.”9 

Other circuits have so held as well. In Hainze v. Richards,10 the 5th Circuit Court of Appeals stated, “Title 

II does not apply to an officer’s on-the-street responses to reported disturbances or other similar incidents 

… prior to the officer’s securing the scene and ensuring that there is no threat to human life.”11 In Hainze, 

police officers responded to a residence to take Hainze, who was mentally ill, to a hospital. Upon arrival, 
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the officers observed Hainze carrying a knife. Hainze began to walk toward the officers, and they ordered 

him to stop. Hainze responded with profanities and continued to walk toward the officers, and when 

Hainze was within six feet, the officers fired two shots into his chest. 

The 5th Circuit concluded that the ADA did not govern the police officers’ actions and in doing so stated 

that police officers “already face the onerous task of frequently having to instantaneously identify, assess 

and react to potentially life-threatening situations.”12 It went on to say that by requiring officers “to factor 

in whether their actions are going to comply with the ADA, in the presence of exigent circumstances and 

prior to securing the safety of themselves, other officers, and any nearby civilians, would pose an 

unnecessary risk to innocents.”13 The 5th Circuit concluded by stating, “[W]hile the purpose of the ADA 

is to prevent the discrimination of disabled individuals, we do not think Congress intended that the 

fulfillment of that objective be attained at the expense of the safety of the general public.”14 

Note, however, the 5th Circuit indicated that “[o]nce the area was secure and there was no threat to human 

safety … deputies would have been under a duty to reasonably accommodate Hainze’s disability in 

handling and transporting him to a mental health facility.”15 Other circuit courts agree that the ADA would 

apply to the police transportation of an arrestee to the police station.16 Additionally, once an arrestee is at 

the police station, the ADA would also apply, such as during investigative questioning of an arrestee or 

holding the arrestee in a cell.17 

The Bottom Line 

While the debate continues in the federal courts as to whether arrests fall under the “services, programs or 

activities” governed by Title II of the ADA, police officers should do what they can to accommodate those 

individuals with disabilities they arrest without jeopardizing the health and safety of anyone involved. No 

doubt, police officers cannot fully appreciate the situation they respond to until after the dust settles and 

the scene is secure.      

____________________________________________________________________________________ 

 

  




