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Marijuana is highly sought after by
both law enforcement officials and
medical marijuana advocates. The for-
mer seek to control it; the latter desire
expanded access to it. The ideological
dance between these adversaries is part
of a growing national conversation
that continues to pose more questions
than answers. This article reviews the
medical use of marijuana from two per-
spectives: clinical and regulatory.

Cannabis Sativa -
The Call of the Weed

Marijuana, or cannabis sativa, is
part of the hemp plant familyl,2 and
despite its plain jane Latin name,
which translates to "sown hemp," the
debate about its role in medicine
remains a high profile issue worthy of
continued study. While marijuana is
the common name for Cannabis sativa,
it is also generally used to reference the
parts of the plant that are ingested.
Cannabis sativa has numerous narrow,
green, razor-edged leaves and can reach
heights of four to ten feet or more
depending on the subspecies and grow-
ing conditions. Marijuana is a
relatively pretty plant during the

leafing, or vegetative state. However,
the female plant morphs into sticky,
fuzzy-looking, "snowy" masses of tri-
chomes, or hair-like projections,
which are located on the small leaves
accompanying the flowering tops, a far
cry from garden daisies. Interestingly,
Illinois, Missouri, Pennsylvania, and
West Virginia designate marijuana as
a noxious weed,3 with Illinois placing
it in the same lowly company as the
reviled, allergy-triggering ragweed.' In
fact, Illinois law imposes a duty on
every person to eradicate marijuana
on land owned or controlled by such
person.

Recreational marijuana users typi-
cally smoke the dried, trichome-covered
leafy flower buds of the female plant,
which contain the highest concentra-
tion of the chemical that produces the

much-pursued high. Medical marijuana
users may smoke cannabis; they may

also vaporize the cannabis or, like some
recreational users, ingest food items,
such as brownies or sodas, that contain
cannabis or active plant extracts.

Cannabinoids
Cannabinoids are a group of

chemicals that exert physiological
effects when they bind to cannabinoid

receptors.' It is believed that there are

continued on page 3



Chair's Corner

DRUGS
No, I am not referring to the

song by Talking Heads, nor am I
seeking to conjure the spirits of
Jimi, Janis or Hunter S. Rather,
recent events have brought into
focus the degree to which drugs,
and especially the abuse of pre-
scription drugs used to relieve

pain, have become part of the array of issues that health
lawyers must address when counseling their clients. This
realization began, strangely enough, at the Section's
Washington Healthcare Summit (more on that event in
a future column). According to the attendees' reviews,
the most popular event at the Summit was a lunchtime
presentation by Joseph Rannazzisi of the Drug Enforce-
ment Administration's ("DEA") Office of Drug
Diversion Control. Mr. Rannazzisi began with a harrow-
ing description of the methamphetamine epidemic that
plagues America's rural communities in particular. By
halfway through his presentation, his listeners had
learned how to "cook" meth in the rear of a car traveling
the back roads of Appalachia using ingredients largely
obtainable at a store like Wal-Mart. The second half of
his presentation focused on a different epidemic, that of
the abuse of prescription drugs, principally those
of the opioid class. Think Michael Jackson or Rush
Limbaugh. Think Florida, where recent articles in the
national press have described a flourishing industry
of "pill mills" dispensing prescriptions for Schedule II
narcotics to all comers and whose state government, on
"privacy" grounds, had until recently blocked efforts to
establish the same data base linking doctors, pharmacies,
patients and controlled drug prescriptions that exists in
other states. Similar problems with pill mills, of a lesser
magnitude perhaps, exist in other states. That is the
enforcement view of the world.

Yet, the larger picture is more complex. Prisons and
jails are bursting with incarcerated drug users. Treatment
programs, underfunded in the best of times, face a dire
future as government budgets are slashed. Especially
troubling are the disproportionate penalties for "crack"
as opposed to "powder" cocaine, which have resulted
in African-Americans receiving substantially longer
sentences than white Americans, based solely on their
preferences for the form of drug. This issue, among other
concerns, is detailed in a recent article in the New York
Review of Books by Justice John Paul Stevens, "Our
'Broken System' of Criminal Justice." Last year Congress
passed the Fair Sentencing Act of 2010, which lessened

continued on page 27
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The Cannabis Conundrum: Medication v. Regulation
continued from page I

more than 100 types of cannabinoids,
which are found naturally in humans
and other animals as well as plants
such as marijuana.' Cannabinoids can
also be made synthetically: examples
are the Food and Drug Administra-
tion ("FDA")-approved cannabinoids
dronabinol and nabilone, which are
discussed below.

An important naturally occurring
cannabinoid is A- tetrahydrocannabi-
nol ("THC"). THC is considered to
be "fatty," which allows it to readily
travel from blood into the brain. It is
also the most psychoactive cannabi-
noid in marijuana, producing a variety
of effects including euphoria, dimin-
ished anxiety, sedation, hallucinations,
and depression. Other cannabinoids
may have immunosuppressive effects,
benefiting autoimmune diseases such
as multiple sclerosis, and may even
ameliorate the psychoactive effccts of
THC, including THC's involvement
in marijuana dependency.8

Let's Get Clinical
When considering pharmacologi-

cal treatment for a patient, how is the
right drug identified? The effective-
ness of a medication in treating a
patient's medical condition is typi-
cally of primary importance; however,
selection of a medication may be
tempered by the drug's side effects,
particularly given the patient's medi-
cal conditions and existing drug
regimen as well as the availability of
therapeutically equivalent alternative
medications. If efficacy and side effect
profiles are substantially the same for
two or more drug options, then costs
are considered.

Marijuana doesn't fit nicely into
this model. Medical literature lacks a
robust array of studies comparing the
efficacy of marijuana to other drugs in
the treatment of medical conditions.
Further, the FDA has not approved
marijuana as a drug that is safe and

effective,' and the Drug Enforcement
Administration ("DEA") has statu-
torily designated marijuana as a
Schedule I controlled substance that
cannot legally be prescribed under
federal law.'o Nevertheless, it is gen-
erally viewed that physicians can
discuss and recommend marijuana to
patients without running afoul of fed-
eral law." But when is marijuana the
appropriate drug for recommendation
to patients?

First, a little history. In 1999, the
Institute of Medicine ("IOM") pub-
lished a comprehensive report that
researched and evaluated the science of
marijuana and its use in medicine."
The Office of National Drug Control
Policy," under the Clinton adminis-
tration, commissioned the IOM
report. More than ten years later, the
report is still cited by researchers,
practitioners, and regulators. For
example, the DEA references the
IOM report on its Web site, stating
"[Tihe study concluded that smoking
marijuana is not recommended for
treatment of any disease condition." 4

While the DEA declaration is
technically true in that the IOM
report did not recommend marijuana
for treatment of diseases such as can-
cer or diabetes, the IOM report
acknowledged the existence of ther-
apeutic value in marijuana as
treatment for disease symptoms. In
fact, the IOM report recommended
that, under certain conditions, short-
term smoked marijuana be used by
patients with debilitating symptoms
such as intractable pain or vomiting."
Indeed, the Arizona, Delaware, Mich-
igan, New Jersey, Rhode Island, and
Vermont legislatures cited the IOM
Report as a basis for passing their
medical marijuana laws.' 6

IOM and others have recognized
marijuana as having therapeutic activ-
ity against chemotherapy-induced
nausea and vomiting ("CINV"), but

Volume 24, Number 2, December 2011

many drugs treat CINV. For example,
legally available synthetic cannabi-
noids such as Marinol" and Cesamet
have been shown to be as good, or
better, than "old school" anti-CINV
medications such as Compazine." A
2001 analysis of various studies com-
paring smoked marijuana and oral
THC, including Marinol, indicated
that smoked marijuana was at least
as effective as oral THC in treating
CINV, if not better in some
instances.20 On the other hand, two
CINV studies comparing cannabi-
noids and smoked marijuana have
shown that neither had an ameliora-
tive effect on CINV, and one study
found that oral THC was superior to
smoked marijuana.

In 1991, a groundbreaking new
drug was introduced that transformed

22CINV treatment.22 Zofran and others
in its class block the effects of the
chemical serotonin, which is asso-
ciated with nausea and vomiting.
Newer medications that work in a
different manner, such as Emend,
help fortify current CINV drug ther-
apy." In fact, studies show "modern"
drugs such as Zofran and Emend,
either together or Zofran in combina-
tion with the steroid dexamethasone,
are very good options for treatment of
CINV. In fact, these modern medi-
cations are recommended by the
American Society of Clinical
Oncology ("ASCO") for treatment of
CINV.

But what about "toe-to-toe" CINV
studies comparing marijuana to the
modern drugs? Unfortunately, none
could be found.25 26 The dearth of
research on this topic may be due, in
large part, to the fact that the modem
drugs provide very effective treatment
for CINV, and FDA-approved oral THC
medications provide relief from CINV
that is more or less equivalent to that of
smoked marijuana. Given the lack of
studies evaluating the efficacy of mari-
juana versus ASCO-recommended

continued on page 4
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The Cannabis Conundrum: Medication v. Regulation
continued from page 3

modem medications in the treatment of
CINV, and the federal legal status of
marijuana as a Schedule I controlled
substance, a clinician would be hard-
pressed to even consider marijuana as
first-line therapy for CINV. Moreover,
consistency in the potency of marijuana,
which varies by plant type and growing
conditions, and whether the quantity of
marijuana active ingredients is even
known, impact whether a physician can
reliably recommend marijuana and if so,
the "dose." Such factors pose little con-
cern for physicians when prescribing
standardized, FDA-approved oral or
injectable CINV drug therapies.2 7

Compared to the modern medi-
cations in the treatment of CINV,
marijuana does not meet the efficacy
test in the three-part drug selection
process that also considers side effects
and costs. Nevertheless, if modern
medications fail to treat CINV,
synthetic cannabinoids, such as
Marinol and marijuana could be con-
sidered as back-up therapy for CINV
based upon their more or less equiva-
lent efficacy, but side effects should be
carefully considered. 28 For some
patients, the "high" caused by canna-
binoids may benefit the patient in
coping with the dread or anxiety
associated with the underlying dis-
ease of cancer.29 Nevertheless, there
are serious concerns about abuse of
cannabinoids, particularly with mari-
juana. It is well documented that
marijuana is the most widely used
illicit substance in the United States,
and many studies, clinicians, and
patients have documented marijuana
dependence and abuse.30

If both efficacy and side effects
are deemed to be substantially equiva-
lent between synthetic cannabinoids
and marijuana, cost is typically the
decision-maker in the drug selection
process. Cannabinoids, particularly
the synthetic ones, can be expensive.
Marinol has an average price of
$18.00 per 5 mg capsule, while its

4

generic counterpart, dronabinol, is less
expensive at about $13.00 per 5 mg
capsule.31 If a one-day dose of four
capsules is used for CINV treatment,
the cost is about $72.00 per day for
Marinol and $52.00 per day for
generic dronabinot.

Marijuana, on the other hand, is
generally less expensive than its syn-
thetic counterparts. One organization
located in Michigan, a state permit-
ting use of marijuana for medical
purposes, offers a particular variety of
marijuana for $15 per gram. Depend-
ing on potency and variety of the
marijuana, the condition being
treated, patient age, and the length of
time that he or she has been using
marijuana, the dosing amount can
differ significantly. A low dose is
reportedly one cigarette or 0.5 grams
per day;32 however, average doses of
eight grams per day or more have
reportedly been used by long-term
marijuana patients with a variety of
ailments. 3 Based upon the $15 per
gram cost and dose variations, the
broad marijuana cost range is $7.50 -
$120 per day.

Notwithstanding the Schedule I
status of marijuana, if synthetic
cannabinoids and marijuana are
generally considered therapeutic
equivalents for a patient who has
failed first-line modern drug therapy
for CINV, then the higher cost of
the synthetics likely makes mari-
juana a better option, particularly if
the patient does not have insurance
or the means to pay for the synthetic
cannabinoids. 4 '"

Cannabinoids and
the Future

Research on endogenous, plant, and
synthetic cannabinoids, their pharmacol-
ogy, and physiologic effects on diseases
and symptomology should continue. In
fact, the IOM report specifically recom-
mended that plant-derived and synthetic

cannabinoids, as well as marijuana, be
studied for physiologic and therapeutic
effects." Therapeutic value for synthetic
and natural cannabinoids may lie, ironi-
cally, in their ability to produce a high.
Because a number of patients appear to
benefit from the sense of well being
produced by THC, studies of the anxi-
ety-alleviating effects of cannabinoids
could be valuable, particularly if canna-
binoid efficacy, dependence, abuse, and
withdrawal are compared to such data
for existing anti-anxiety medications
such as Valium, Xanax, and others in
this drug family."

There are a variety of factors
impacting cannabinoid research that
should not be ignored. Researchers
report difficulty in obtaining mari-
juana through official government
channels, including the procurement
of a DEA Schedule I controlled sub-
stances license to obtain and handle
government-produced marijuana, as
well as government approval of the
clinical study and its purpose." Main-
taining consistency in the chemical
composition of marijuana plants and
their growing conditions, as well as
the ability to compare research results
across U.S. and international studies
pose challenges. Moreover, patients
may cloud symptom alleviation with
euphoria or the high that results from
marijuana or synthetic cannabinoid
ingestion, making it difficult for
researchers to identify actual pharma-
cological effects. Published studies
may only involve small numbers of
participants, so general application of
the study results to larger populations
may not be accurate or appropriate.

Nevertheless, exploration of can-
nabinoids for treatment of pain, muscle
spasticity, tumors and other areas where
they have shown promise, both individ-
ually and as a synergistic component
to traditional medications, would con-
tribute important information to
the growing body of cannabinoid
scholarship.

Volume 24, Number 2, December 2011The Health Lawyer



Based on the current body of sci-
entific literature, some researchers
and physicians may believe that mari-
juana is a viable drug option for
certain medical conditions, if even as
second or third line therapy.39 The
federal government does not agree.

Dim Federal View
The federal government's stance

on marijuana has not been consistent.
Marijuana was listed as a medicinal
drug in the United States Pharmaco-
poeia as early as the 18 50s, and
medical use of marijuana continued
to be recognized, and legally permit-
ted, after passage of the Marijuana
Tax Act in 1937."0 Nevertheless, in
an about-face just four years later,
marijuana was removed from the U.S.
Pharmacopoeia and in the process
was stripped of its designation as
acceptable for medical use."

In 1968, the federal government
launched a progran to grow marijuana
and make it available to researchers.42

Yet two years later, in 1970, Congress
enacted the Federal Controlled Sub-
stances Act, which officially classified
marijuana as a Schedule I controlled
substance because it was deemed to be
of high abuse potential and lacking in
accepted medical use in the United
States.

Despite the Controlled Sub-
stances Act designation of marijuana,
the federal government formalized an
investigational new drug ("IND")
program permitting "compassionate
use" of marijuana to research its treat-
ment of medical conditions.4 1 In
1976, the Department of Health,
Education, and Welfare ("HEW")
approved a petition filed on behalf of
a 28-year-old glaucoma patient. Rob-
ert Randall requested access to
government marijuana for research
and treatment purposes for his intrac-
table glaucoma.4 '4" To support his
original federal request, Randall
stated that he was subject to a com-
prehensive medical examination and
trials of every available glaucoma

medication, all of which failed to
treat his eye condition. The National
Institute on Drug Abuse ("NIDA")"
resumed supplying Randall with med-
ical marijuana in settlement of a
lawsuit that he filed in 1978, paving
the way for a modest number of
additional individuals and their
physicians to petition the federal
government for access to medical
marijuana through the IND process.
Nevertheless, in 1992, The Depart-
ment of Health and Human Services,
the successor to HEW, halted the
marijuana IND program and declined
to admit new enrollees." However,
NIDA continues to provide govern-
ment-grown marijuana to a handful of
remaining patients.49

Federal drug regulatory resources
focused more on cocaine than mari-
juana in the 1980s and into the 1990s. 0

In particular, tighter federal drug con-
trol policy, the "Just Say No" anti-drug
campaign, and implementation of the
Office of National Drug Control Policy
defined the Reagan administration in
the 1980s." The George H.W. Bush
administration also embraced strong
drug control policies. In 1992, the DEA
denied a petition to reschedule mari-
juana from Schedule I to Schedule II,
citing a lack of adequate and well-
controlled studies proving the drug's
efficacy and no expert recognition of
its medicinal value." The Clinton
administration did not resume the
compassionate use marijuana IND
program, and continued strict drug
control policies related to marijuana."

It was during President Clinton's
presidency that the DEA saw a rise in
medical marijuana advocacy at the
state level." In 1994, the DEA began
efforts to assist state and local law
enforcement agencies to oppose mari-
juana legalization.5 '5 6 Despite DEA
initiatives, five states implemented
medical marijuana programs from
2001 to 2008 under the George W.
Bush administration. Although the
administration reallocated law
enforcement resources, including the
DEA, to combat terrorism after the

Volume 24, Number 2, December 2011

September 11, 2001, attacks, it did
not waiver in its views against legaliza-
tion of marijuana for medical purposes.

In notable contrast to its prede-
cessors, the Department of Justice
("DOJ") under President Obama
announced a significant shift in fed-
eral marijuana policy. In October
2009, Attorney General Eric Holder
issued guidelines instructing DOJ
attorneys to exercise enforcement dis-
cretion, and to decline prosecution of
individuals using marijuana in com-
pliance with state medical marijuana
programs.5 9 Arguably, this policy con-
ferred a modicum of legitimacy on
state medical marijuana initiatives
and seriously ill patients seeking relief
through such programs. Medical mari-
juana advocates hailed the guidelines
as a humane step in support of seri-
ously ill patients.'

Eighteen months later, medical
marijuana proponents complained
that the administration was not
adhering to its 2009 policy. In the
spring of 2011, the DEA raided mari-
juana dispensaries in several states,
including Washington, where the
DEA seizure of dispensaries' marijuana
ironically occurred on the same day
that marijuana advocacy groups were
teaching classes on raid prepared-
ness." The DOJ then issued another
memorandum to DOJ Attorneys in

June 2011, stating commercial culti-
vation or distribution of marijuana is
subject to federal criminal prosecu-
tion, regardless of whether the
operation complies with state law.62

Some medical marijuana propo-
nents decried the 2011 memorandum
because it purportedly contradicted
the October 2009 guidance, which
stated that individuals and caregivers
in clear and unambiguous compliance
with state medical marijuana laws
should not be prosecuted. But the
2009 guidance also stated that
a prosecution priority was commercial
enterprises selling marijuana for profit,
including those that may claim
compliance with state law. Moreover,

continued on page 6
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The Cannabis Conundrum: Medication v. Regulation
continued from page 5

under the controversial 2005 U.S.
Supreme Court decision in Gonzales
v. Raich, the federal government has
broad authority to enforce the federal
Controlled Substances Act: individu-
als' non-commercial, intrastate use of
personally grown marijuana, in com-
pliance with state medical marijuana
laws, is still subject to federal
enforcement action pursuant to the
government's larger interstate regula-
tory scheme.6 3 While the Obama
administration initially adopted a
policy to refrain from using its
enforcement authority under Raich,
it has clearly signaled that it will not
tolerate "non-profit" medical mari-
juana dispensaries that operate on
a large scale or enjoy excessive
financial gains.

Most recently, the DEA dealt a
blow to medical marijuana advocates
hoping for an expansion of federal
support beyond the Obama adminis-
tration's October 2009 policy. In June
2011 the DEA declined to reclassify
marijuana from Schedule I to Sched-
ule Ill, IV, or V, as requested in a 2002
petition.' 6 Pursuant to a memoran-
dum of understanding between the
FDA and NIDA describing their col-
laborative procedures for scheduling
of drugs of abuse,66 the FDA performed
a medical evaluation of marijuana
and concluded, with the concurrence
of NIDA, that eight factors supported
general control of marijuana through
the federal Controlled Substances
Act, and that marijuana additionally
met the three factors required to specif-
ically categorize it in Schedule I. The
eight factors evaluating drug control,
set forth in 21 U.S.C. § 811(c), gener-
ally consider pharmacological effects,
safety, and data on abuse and depen-
dence.67 The three criteria specific to
Schedule I classification assess whether
marijuana has a high substance abuse
potential, has any currently accepted
medical use in treatment, and lacks
accepted safety criteria for use under
medical supervision.6

6

Although the DEA retained mari-
juana in Schedule I of the Controlled
Substances Act, it is not clear whether
its June 2011 decision considered data
from the decades-old "compassionate
use" IND marijuana program in
which NIDA provided marijuana to
participating patients. The DEA's
decision cited only one study related
to the program.69,70 The petitioner
submitted the 2002 Russo study,
which evaluated four of the remain-
ing seven compassionate use IND
program patients. The study stated
that marijuana exerted clinical effec-
tiveness in treating the patients'
illnesses, and that only mild adverse
physiological effects were observed
relating to lung functioning.7 ' How-
ever, the DEA dismissed the study as
inadequate based on the small num-
ber of patients involved, and it does
not appear that the FDA or NIDA
considered the study 7 2

The DEA's staunch stance against
medical marijuana has not stymied
federal legislators. While the states
have been implementing medical mar-
ijuana programs since the mid-1990s,
federal legislation has been regularly
proposed to reclassify marijuana for
medical purposes.

One of the most prolific sup-
porters of pro-medical marijuana
legislation is Massachusetts Congress-
man Barney Frank. In fact, since
1995, Congressman Frank has contin-
uously introduced legislation to move
marijuana from Schedule I to Sched-
ule II under bill names such as the
"Medical Use of Marijuana Act" and
the "States' Rights to Medical Mari-
juana Act."" He has not succeeded in
this endeavor to date. Nevertheless,
Congressman Frank introduced two
bills in 2011 aimed at making medical
marijuana more accessible.7 1 Unlike
his previous bills to reschedule mari-
juana to Schedule II, the States'
Medical Marijuana Patient Protection
Act ("Act") directs the Secretary of

Health and Human Services, in coop-
eration with the IOM, to recommend
to the DEA that marijuana be listed in
any controlled substances schedule
other than Schedules I or I.76 The
proposed Act further requires the DEA
to issue a notice of proposed rulemak-
ing for the scheduling of marijuana as
anything other than a Schedule I or
Schedule II substance. The proposed
Act ignores the established roles of the
FDA and the NIDA in evaluating the
scientific and medical factors that may
make a drug prone to abuse and their
roles in recommending whether a sub-
stance should be controlled." Instead,
the Act delegates those roles to the
IOM, which is a private organization
and author of the landmark 1999
report, Marijuana and Medicine Assess-
ing the Science Base, that is discussed
earlier in this article." The bill outlin-
ing the Act was referred to the House
Subcommittee on Health on June 3,
2011, and no further action has been
taken as of November 2011."

More recently, Congressman
Frank introduced a bill entitled "End-
ing Federal Marijuana Prohibition Act
of 201 L."o The June 2011 bill proposes
two major amendments to existing
law: it removes marijuana from Sched-
ule I and it seeks to limit application of
federal marijuana laws to consump-
tion, distribution, and other purposes.
Specifically, the bill would make mari-
juana a non-controlled substance
under federal law and would allow an
individual to transport or ship mari-
juana across state lines, without
running afoul of federal law, so long as
the transported or shipped marijuana is
not intended to be received, possessed,
or sold in violation of state law." On
August 25, 2011, this bill was referred
to the Subcommittee on Crime,
Terrorism, and Homeland Security, and
no further action has been taken.8 2

While the marijuana battle rages
at the federal level, the states are tak-
ing matters into their own hands.
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State of Medical
Marijuana Affairs

Despite the federal designation of
marijuana as a Schedule I controlled
substance that has no currently
accepted medical use,"' states are
increasingly turning their backs on the
federal government and forging their
own regulatory paths. By recognizing
therapeutic value in marijuana and
believing that the benefits outweigh
risks, states are effectively usurping the
role of the FDA as the exclusive U.S.
arbiter of what is a safe and effective
drug." In fact, 17 U.S. jurisdictions (16
states and the District of Columbia)
have passed laws permitting their resi-
dents to ingest marijuana for medical
purposes: Alaska, Arizona, California,
Colorado, Delaware, Hawaii, Maine,
Michigan, Montana, Nevada, New Jer-
sey, New Mexico, Oregon, Rhode
Island, Vermont, and Washington.

Although it is beyond the scope of
this article to address all state "compas-
sionate" marijuana programs, state laws
and regulations commonly address
issues such as implementation of
patient registries through departments
of public health and the designation of
medical conditions for which marijuana
may be used. For example, most states
permit marijuana use to treat cachexia
(weight loss and physical wasting due to
chronic disease), including Alaska,
Nevada, Oregon, Rhode Island, and
Vermont.' Delaware and New Mexico
permit marijuana use for treatment of
post-traumatic stress disorder." These
laws also commonly establish criteria
for medical marijuana dispensaries, such
as location, business model, restrictions
or prohibition of on-site consumption,
and quantity limits for individuals who
possess or grow marijuana for personal
medical use. Unlike most jurisdictions
that have enacted medical marijuana
laws, Delaware, New Jersey, and the
District of Columbia prohibit patients
from growing marijuana at home for
medical purposes. 88,89

State medical marijuana programs
also typically set standards for

recommending marijuana for medical
use. These standards run the gamut from
broad and permissive to narrow and
rigid. For instance, the District of
Columbia requires a comprehensive
assessment before a physician can rec-
ommend medical marijuana. After
reviewing "other approved medications
and treatments that might provide the
qualifying patient with relief," the physi-
cian must then determine that medical
marijuana "is necessary" in order to rec-
ommend it.9 o On the other hand,
Colorado regulations establish a rela-
tively low "patient might benefit"
threshold when physicians are evaluat-
ing whether to recommend marijuana
for an individual diagnosed with a state-
defined debilitating medical condition."

In contrast, New Mexico promul-
gated a much more stringent regulation:
before recommending medical mari-

juana, other medical therapies must be
utilized for the patient's qualifying med-
ical condition, these therapies must
have failed, and the patient must have
current, unrelieved symptoms." New
Mexico medical certification also requires
that a practitioner attest that the patient
has one of the state-recognized debili-
tating medical conditions and that the
benefits of the medical use of marijuana
outweigh its health risks.

Interestingly, New Mexico permits
appropriately licensed nurse practitio-
ners and physician's assistants, as well as
physicians, to write a certification for
medical cannabis.93 Certain debilitating
medical conditions require additional
supporting documentation as part of
the New Mexico certification process.
For example, glaucoma must be diag-
nosed by an ophthalmologist, and
severe chronic pain requires two medi-
cal certifications from a primary care
provider and a specialist with expertise
in pain management or the physiologi-
cal process that causes the pain.94

California Sets the Stage

California was the first jurisdiction
to decriminalize use and cultivation of
marijuana under its Compassionate
Use Act of 1996;95 however, marijuana
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remains a Schedule I substance under
the California Uniform Controlled
Substances Act.' Given California's 15
years of experience in medical mari-
juana matters, its program requirements
will be the focus of this state regula-
tion discussion.

The California Medical Marijuana
Program ("Program"), codified in
§ 11362.7, et. seq. of the Health and
Safety Code, establishes requirements
for physicians to recommend mari-
juana to patients and the government
qualification process for individuals
seeking to obtain marijuana for medi-
cal purposes. The Program mandates
that a validly licensed California
attending physician physically exam-
ine a patient and determine whether
the patient has a serious medical con-
dition for which marijuana may be
appropriate. California broadly defines
"serious medical condition" to include
arthritis, migraines, cancer, multiple
sclerosis, seizures, severe nausea, and
any other chronic or persistent medi-
cal symptom that substantially limits a
major life activity or, if not alleviated,
may cause serious harm to a patient's
safety or physical or mental health.97

Unlike New Mexico, whose regula-
tions require failure of non-marijuana
medical therapies before a practitioner
can recommend marijuana, the Med-
ical Board of California published
guidelines for physicians to consider
when recommending medical mari-
juana for patients, stating that a
patient need not wait until all stan-
dard medications have been tried, and
failed, before recommending mari-
juana." Instead, the physician must
determine that the risk/benefit ratio
of medical marijuana is as good or
better than other medications that
could be used for the patient. The
California guidelines for physician-
recommended marijuana anticipate
that a medical history, in-person
examination, discussion of side
effects, and a treatment plan, with
periodic review for efficacy, would
occur. Nevertheless, these guidelines
do not require or specifically

continued on page 8
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recommend that other medications
be tried prior to marijuana, particu-
larly medications regarded as first line
therapy by clinical practitioners. 99

In some instances, compliance
with the California risk/benefit med-
ical marijuana guidelines may not
provide optimal care for patients.
Specifically, the guidelines may per-
mit less effective drugs to be used for
treatment. For example, medical
evidence and specialty physician
associations support the preferential
use of modern drugs like Zofran and
Emend with a steroid for treatment
and prevention of CINV." But stud-
ies comparing marijuana and older
anti-nausea medications show mari-
juana is as good, or better, than the
older medications in ameliorating
CINV.'o' Accordingly, under Califor-
nia Medical Board guidelines,
marijuana could be recommended for
CINV if its safety risks are generally
equivalent to the older CINV
drugs. 102 Because California does not
require that "standard medical ther-
apy" be tried and fail prior to a
physician recommending marijuana,
California patients using medical
marijuana for CINV may be receiv-
ing substandard care if these patients
have never even tried the modern
drugs for prevention and treatment
of CINV.

On the other hand, strict
adherence to California Medical
Board guidelines could be viewed
as creating unnecessary obstacles to
certain patient populations seeking
to use marijuana to alleviate suf-
fering. For example, requiring a
pre-recommendation physical exami-
nation, standard evaluation of
marijuana risks and benefits, or dis-
cussion of marijuana addiction or
dependence side effects are likely
irrelevant to some terminally ill
patients and could delay access to
those whose remaining days on
earth are few. 13,104,105,106,107

8

Controlled Access

The sheen on the California medi-
cal marijuana program is losing its luster
in some communities. In Anaheim,
medical marijuana opponents won a
significant victory when the Superior
Court in Orange County California
ruled that the city's ban on medical mar-
ijuana dispensaries was a valid exercise
of its constitution-granted powers and
was not pre-empted by state medical
marijuana laws." Anaheim enacted the
prohibition, pursuant to its nuisance
ordinance, in an attempt to limit mass
distribution of medical marijuana.

More recently, Los Angeles
responded to neighborhood activists'
complaints and a significant increase
in dispensaries from four in June 2005
to hundreds by the end of 2009. The
city passed an ordinance capping at
70 the number of dispensaries that
will be permitted to provide medical
marijuana.109,110 The ordinance also
requires that the dispensing organiza-
tions be proportionally distributed
throughout the city based on popula-
tion in a designated neighborhood.
On October 14, 2011, the Superior
Court in Los Angeles County, Cali-
fornia denied injunctive relief to a
coalition of medical marijuana advo-
cates and dispensaries that sued Los
Angeles over its capping ordinance.
The Court upheld the ordinance,
declaring that it did not establish an
arbitrary process to limit dispensaries."'

Efforts to better control access are
spreading to other states' communi-
ties. A hotly contested proposal to ban
medical marijuana dispensaries was put
to a vote in Fort Collins, Colorado in
November 2011. Residents voted to
prohibit medical marijuana dispensaries
from doing business in the city and to
require those that are currently operat-
ing to close in 90 days." 2

However, medical marijuana
advocates are concerned that delays in
implementing medical marijuana laws

harm patients, particularly those for
whom marijuana is the only effective
therapy. The District of Columbia and
New Jersey enacted their medical mar-
ijuana laws in 2010, but marijuana is
not yet available through dispensaries
(and qualified patients are prohibited
from growing their own marijuana

plants). After approving a medical
marijuana program in 1998, D.C. vot-
ers had to wait 12 years for enactment
of its law because Congress continued
to block the program until 2010."'
The first of five dispensaries permitted
under the D.C. medical marijuana law
is not expected to begin offering medi-
cal marijuana until 2012. The volume
of inquiries about D.C.'s open applica-
tion and selection processes, as well as
required rulemaking procedures, are
causing implementation to take longer
than anticipated."'

New Jersey's medical marijuana
law was supposed to become effective
six months after it was signed into law
on January 18, 2010."' Newly elected
governor Chris Christie took office one
day later, and implementation of the
medical marijuana program has been
slowed due to disagreement among the
legislature, the state health department,
and the governor's office on a variety of
issues. Background checks for propri-
etors of dispensaries, known as
"alternative treatment centers" in New
Jersey, the selection process for organi-
zations applying to become treatment
centers, and concerns that state
employees of the medical marijuana
program could be federally prosecuted
for facilitating the availability of mari-
juana continue to hamper program
implementation."l6

Noxious Weed

Some proprietors of medical
marijuana dispensaries bring an entre-
preneurial spirit to their activities.
Home delivery services are offered
and savvy operators use social media,
such as Twitter and Facebook, to pro-
vide medical marijuana-related
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information to subscribers and facili-
tate communications with patients."

However, certain aspects of the
business of medical marijuana under-
mine well-intentioned efforts to
expand marijuana research and pro-
vide seriously ill patients with access
to the medicinal plant. For example,
some medical marijuana names are
absurd, such as AK 47, Cat Piss, Sour
Diesel, and Mr. Nice."' Although
experienced users may be able to
identify the type of marijuana by such
names, the nomenclature likely con-
fuses those new to medical marijuana
and does not readily identify the can-
nabinoid content or potency of the
marijuana product. If the physician or
healthcare provider recommending
medical marijuana does not fully
discuss appropriate dosing or cannabi-
noid content, or does not have such
knowledge, then naive patients may
select the product on their own or
may seek such advice from dispensary
staff, who may not have appropriate
training or education.'' 9

Moreover, some of the pageant-
like celebrations and contests
centered around medical marijuana,
such as the Doesha Cup, which
includes a cannabis tasting competi-
tion, on site "medicating," and
celebrity appearances are of dubious
merit. 20 News articles describing
individuals who submit unsigned or
suspicious physician recommenda-
tions for medical marijuana and
undercover reporters who easily
obtain medical marijuana registration
cards based on questionable medical
complaints further fuel regulators'
concerns.' 2 ' The totality of these ele-
ments of the medical marijuana
industry may unwittingly support the
efforts of medical marijuana oppo-
nents and hamper seriously ill
patients' access to medical marijuana.

In addition, crimes involving
medical marijuana patients and dis-
pensaries are taxing law enforcement
authorities that are already facing dwin-
dling resources. In 2009, the California

Police Chiefs Association issued a
white paper with sobering details of
murders, burglaries, shootings, and
theft related to medical marijuana
dispensaries, their operators, and
patients.'22 The founder of two Cali-
fornia medical marijuana dispensaries
was shot and killed in his home in
November 2005, and law enforce-
ment authorities believed it was
related to his marijuana cultivation
and dispensing." Medical marijuana
dispensaries throughout California
have been subject to attack, with per-
petrators stealing marijuana and/or
cash in a number of burglaries perpe-
trated over the years. In July 2011,
three men attempted to rob a San
Diego medical marijuana dispensary
using pepper spray, but were thwarted
by employees who activated the locks
on security doors.124 Reports of Califor-
nia marijuana dispensary customers
being held-up at gunpoint and
assaulted by robbers only add to law
enforcement agencies' concerns about
the safety of medical marijuana opera-
tions and whether stricter controls are
required.125

Medical marijuana-related crimes
are not limited to California. Arizona,
New Mexico and Washington
recently reported theft and assault
crimes tied to medical marijuana. 126

Less restrictive oversight of dispensa-
ries, lower standards for physicians to
recommend medical marijuana, the
proliferation of dispensaries, difficulty
controlling patients who may sell or
transfer medical marijuana to non-
registered individuals, and cash
transactions all reportedly contribute
to medical marijuana crime and
diversion.127

Yet not all law enforcement offi-
cials are convinced that medical
marijuana dispensaries result in
increased crime. The Denver Police
Department compared crime statistics
for December 2008 and December
2009, which were collected for crimes
committed within 1,000 feet of dis-
pensary locations.' 2 8 In December
2008, no dispensaries were operating;
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in December 2009 hundreds of dis-
pensaries had newly opened. The
Denver Police Department was
unable to determine if having a dis-
pensary in the area resulted in an
overall increase in crime.' 29 Although
the total number of reported crimes
within 1,000 feet of dispensaries
decreased by 3.7 percent and violent
crime declined or remained the same,
loitering and criminal mischief
increased. 30

The Los Angeles police chief
stated in 2010 that banks were more
likely to get robbed than medical
marijuana dispensaries."' A 2009
police department analysis of citywide
robberies did not demonstrate an
increase due to medical marijuana dis-
pensaries.132 However, the police chief
qualified the analysis by stating that
some dispensaries may not report
robberies and ATM crimes were not
included in the data.' Notwithstand-
ing the robberies analysis, the chief
recommended that medical marijuana
diversion, including unlawful sales, be
considered in any evaluation of medi-
cal marijuana dispensary regulation.
The chief also supported increased dis-
pensary oversight and a limit on the
number of operating dispensaries in
Los Angeles.'"'

Conclusion
The ability to satisfy all stakehold-

ers in the medical marijuana juggernaut
seems largely illusory. However, when
traditional medications fail patients
who have serious or debilitating ill-
nesses and no other viable treatment
options are available, providing access
to marijuana for medical purposes is
humane and arguably a form of public
health protection. The mechanism for
providing access to marijuana needs to
be better controlled in many cases. Per-

mitting marijuana to be used in lieu of
traditional or peer-recommended medi-
cations, or pursuant to an appropriate
medical evaluation, disregards the
patient's best interests and promotes
diversion of a widely abused controlled

continued on page 10
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substance. Moreover, reported difficul-
ties in obtaining and researching
marijuana should be identified and
resolved. Cannabinoid research should
be expanded, particularly studies com-
paring marijuana and its synthetic
counterparts to standard medication
regimens. Promoting scholarship in
areas such as "designer" cannabinoids
that provide maximum therapeutic
benefit and minimize undesirable
effects may ultimately help bridge the
gap between the needs of the medical
marijuana community and the obliga-
tions of law enforcement agencies.
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