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This chapter addresses the increasingly important issue of how the National Labor Relations 

Act (“NLRA” or “Act”) applies to postings by employees on social media.  It argues that in large 

part the National Labor Relations Board (“NLRB” or “Board”) has correctly applied the 

decades-old concept of protected concerted activity to new technological meeting places.  The 

legal concepts at issue are founded in longstanding precedent.  This chapter buttresses the claim 

that Board regulation of social media policies is consistent with past practice and precedent by 

analogy to Board precedent governing employer policies on solicitation and distribution and on 

the wearing of insignia, which are similar to the social media policies currently being regulated. 

Despite differences in the use of an electronic meeting place from that of the water cooler, slight 

changes to the current doctrine, such as a clear explanation of when employees’ activity is for 

mutual aid and protection, would place the Board on even sounder footing.   

Some authors have summarized the existing but still developing law in this area,1 and some 

have advised employers of what their social media policies should look like.2 Other authors have 

argued that the Board precedent is inconsistent, confusing, or wrong, and proposed legal 

refinements, rulemaking, or legislative action.3 This chapter updates the developing law and 
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instead contends that the current Board precedent is largely correct, and that only a few small 

changes would place it on extremely solid footing.4 
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