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THE FACTS

I.  THE CIRCUMSTANCES OF THE CASE

A.  The applicant's conviction in 1948

7.  The applicant, who was born in 1921, was a lawyer by profession. He 
is now retired and lives in Bârlad.

8.  In 1946, after the communist regime had been established, the 
applicant, who was then a student, was refused permission by the prefect of 
the county of Vaslui to publish two pamphlets, “Student Soul” (Suflet de 
student) and “Protests” (Proteste), on the ground that they expressed 
anti-government sentiments.

9.  Dissatisfied with that refusal, the applicant wrote two letters to the 
prefect in which he protested against the abolition of freedom of expression 
by the new people's regime. As a result of these letters, the applicant was 
arrested on 7 July 1948. On 20 September 1948 the Vaslui People's Court 
convicted the applicant on a charge of insulting behaviour and sentenced 
him to one year's imprisonment.

B.  The proceedings brought under Legislative Decree no. 118/1990

10.  In 1989, after the communist regime had been overthrown, the new 
government caused Legislative Decree no. 118/1990 to be passed, which 
granted certain rights to those who had been persecuted by the communist 
regime and who had not engaged in Fascist activities (see paragraph 30 
below).

11.  On 30 July 1990 the applicant brought proceedings in the Bârlad 
Court of First Instance against the Ministry of the Interior, the Ministry of 
Defence and the Vaslui County Employment Department, seeking to have 
the prison sentence that had been imposed in the 1948 judgment taken into 
account in the calculation of his length of service at work. He also sought 
payment of the corresponding retirement entitlements.

12.  The court gave judgment on 11 January 1993. Relying on, among 
other things, the statements of witnesses called by the applicant (P.P. and 
G.D.), the 1948 judgment and depositions from the University of Iaşi, it 
noted that between 1946 and 1949 the applicant had been persecuted on 
political grounds. It consequently allowed his application and awarded him 
the compensation provided for in Legislative Decree no. 118/1990.

13.  As part of its defence in those proceedings, the Ministry of the 
Interior submitted to the court a letter of 19 December 1990 that it had 
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received from the Romanian Intelligence Service (Serviciul Român de 
Informaţii – “the RIS”). The letter read as follows:

“In reply to your letter of 11 December 1990, here are the results of our checks on 
Aurel Rotaru, who lives in Bârlad:

(a)  during his studies in the Faculty of Sciences at Iaşi University the 
aforementioned person was a member of the Christian Students' Association, a 
'legionnaire' [legionar]-type[1] movement.

(b)  in 1946 he applied to the Vaslui censorship office for permission to publish two 
pamphlets entitled 'Student Soul' and 'Protests' but his request was turned down 
because of the anti-government sentiments expressed in them;

(c)  he belonged to the youth section of the National Peasant Party, as appears from 
a statement he made in 1948;

(d)  he has no criminal record and, contrary to what he maintains, was not 
imprisoned during the period he mentions;

(e)  in 1946-48 he was summoned by the security services on several occasions 
because of his ideas and questioned about his views ...”

C.  The action for damages against the RIS

14.  The applicant brought proceedings against the RIS, stating that he 
had never been a member of the Romanian legionnaire movement, that he 
had not been a student in the Faculty of Sciences at Iaşi University but in 
the Faculty of Law and that some of the other information provided by the 
RIS in its letter of 19 December 1990 was false and defamatory. Under the 
Civil Code provisions on liability in tort he claimed damages from the RIS 
for the non-pecuniary damage he had sustained. He also sought an order, 
without relying on any particular legal provision, that the RIS should amend 
or destroy the file containing the information on his supposed legionnaire 
past.

15.  In a judgment of 6 January 1993 the Bucharest Court of First 
Instance dismissed the applicant's application on the ground that the 
statutory provisions on tortious liability did not make it possible to allow it.

16.  The applicant appealed.
17.  On 18 January 1994 the Bucharest County Court found that the 

information that the applicant had been a legionnaire was false. However, it 
dismissed the appeal on the ground that the RIS could not be held to have 

1.  That is, belonging to the Legion of Archangel Michael, an extreme right-wing, 
nationalist, anti-Semitic and paramilitary Romanian movement created in 1927 as a 
breakaway movement from a movement of similar tendencies, the League for Christian 
National Defence. The legionnaire movement gave birth to a number of political parties 
which influenced Romanian politics during the 1930s and 1940s.
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2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others.”

A.  Applicability of Article 8

42.  The Government denied that Article 8 was applicable, arguing that 
the information in the RIS's letter of 19 December 1990 related not to the 
applicant's private life but to his public life. By deciding to engage in 
political activities and have pamphlets published, the applicant had 
implicitly waived his right to the “anonymity” inherent in private life. As to 
his questioning by the police and his criminal record, they were public 
information.

43.  The Court reiterates that the storing of information relating to an 
individual's private life in a secret register and the release of such 
information come within the scope of Article 8 § 1 (see the Leander v. 
Sweden judgment of 26 March 1987, Series A no. 116, p. 22, § 48).

Respect for private life must also comprise to a certain degree the right to 
establish and develop relationships with other human beings: furthermore, 
there is no reason of principle to justify excluding activities of a 
professional or business nature from the notion of “private life” (see the 
Niemietz v. Germany judgment of 16 December 1992, Series A no. 251-B, 
pp. 33-34, § 29, and the Halford v. the United Kingdom judgment of 
25 June 1997, Reports 1997-III, pp. 1015-16, §§ 42-46).

The Court has already emphasised the correspondence of this broad 
interpretation with that of the Council of Europe's Convention of 28 January 
1981 for the Protection of Individuals with regard to Automatic Processing 
of Personal Data, which came into force on 1 October 1985 and whose 
purpose is “to secure ... for every individual ... respect for his rights and 
fundamental freedoms, and in particular his right to privacy with regard to 
automatic processing of personal data relating to him” (Article 1), such 
personal data being defined in Article 2 as “any information relating to an 
identified or identifiable individual” (see Amann v. Switzerland [GC], 
no. 27798/95, § 65, ECHR 2000-II).

Moreover, public information can fall within the scope of private life 
where it is systematically collected and stored in files held by the 
authorities. That is all the truer where such information concerns a person's 
distant past.

44.  In the instant case the Court notes that the RIS's letter of 
19 December 1990 contained various pieces of information about the 
applicant's life, in particular his studies, his political activities and his 
criminal record, some of which had been gathered more than fifty years 
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earlier. In the Court's opinion, such information, when systematically 
collected and stored in a file held by agents of the State, falls within the 
scope of “private life” for the purposes of Article 8 § 1 of the Convention. 
That is all the more so in the instant case as some of the information has 
been declared false and is likely to injure the applicant's reputation.

Article 8 consequently applies.

B.  Compliance with Article 8

1.  Whether there was interference
45.  In the Government's submission, three conditions had to be satisfied 

before there could be said to be interference with the right to respect for 
private life: information had to have been stored about the person 
concerned; use had to have been made of it; and it had to be impossible for 
the person concerned to refute it. In the instant case, however, both the 
storing and the use of the information relating to the applicant had occurred 
before Romania ratified the Convention. As to the alleged impossibility of 
refuting the information, the Government maintained that, on the contrary, it 
was open to the applicant to refute untrue information but that he had not 
made use of the appropriate remedies.

46.  The Court points out that both the storing by a public authority of 
information relating to an individual's private life and the use of it and the 
refusal to allow an opportunity for it to be refuted amount to interference 
with the right to respect for private life secured in Article 8 § 1 of the 
Convention (see the following judgments: Leander cited above, p. 22, § 48; 
Kopp v. Switzerland, 25 March 1998, Reports 1998-II, p. 540, § 53; and 
Amann cited above, §§ 69 and 80).

In the instant case it is clear beyond peradventure from the RIS's letter of 
19 December 1990 that the RIS held information about the applicant's 
private life. While that letter admittedly predates the Convention's entry into 
force in respect of Romania on 20 June 1994, the Government did not 
submit that the RIS had ceased to hold information about the applicant's 
private life after that date. The Court also notes that use was made of some 
of the information after that date, for example in connection with the 
application for review which led to the decision of 25 November 1997.

Both the storing of that information and the use of it, which were coupled 
with a refusal to allow the applicant an opportunity to refute it, amounted to 
interference with his right to respect for his private life as guaranteed by 
Article 8 § 1.
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57.  The Court notes in this connection that section 8 of Law no. 14/1992 
provides that information affecting national security may be gathered, 
recorded and archived in secret files.

No provision of domestic law, however, lays down any limits on the 
exercise of those powers. Thus, for instance, the aforesaid Law does not 
define the kind of information that may be recorded, the categories of 
people against whom surveillance measures such as gathering and keeping 
information may be taken, the circumstances in which such measures may 
be taken or the procedure to be followed. Similarly, the Law does not lay 
down limits on the age of information held or the length of time for which it 
may be kept.

Section 45 of the Law empowers the RIS to take over for storage and use 
the archives that belonged to the former intelligence services operating on 
Romanian territory and allows inspection of RIS documents with the 
Director's consent.

The Court notes that this section contains no explicit, detailed provision 
concerning the persons authorised to consult the files, the nature of the files, 
the procedure to be followed or the use that may be made of the information 
thus obtained.

58.  It also notes that although section 2 of the Law empowers the 
relevant authorities to permit interferences necessary to prevent and 
counteract threats to national security, the ground allowing such 
interferences is not laid down with sufficient precision.

59.  The Court must also be satisfied that there exist adequate and 
effective safeguards against abuse, since a system of secret surveillance 
designed to protect national security entails the risk of undermining or even 
destroying democracy on the ground of defending it (see the Klass and 
Others judgment cited above, pp. 23-24, §§ 49-50).

In order for systems of secret surveillance to be compatible with 
Article 8 of the Convention, they must contain safeguards established by 
law which apply to the supervision of the relevant services' activities. 
Supervision procedures must follow the values of a democratic society as 
faithfully as possible, in particular the rule of law, which is expressly 
referred to in the Preamble to the Convention. The rule of law implies, inter 
alia, that interference by the executive authorities with an individual's rights 
should be subject to effective supervision, which should normally be carried 
out by the judiciary, at least in the last resort, since judicial control affords 
the best guarantees of independence, impartiality and a proper procedure 
(see the Klass and Others judgment cited above, pp. 25-26, § 55).

60.  In the instant case the Court notes that the Romanian system for 
gathering and archiving information does not provide such safeguards, no 
supervision procedure being provided by Law no. 14/1992, whether while 
the measure ordered is in force or afterwards.




