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Teaching Williams v. Walker-Thomas
Furniture Co.

by MURIEL MORISEY SPENCE*

I. INTRODUCTION

The lawyer-poet Wallace Stevens once wrote, "I was of three
minds, like a tree in which there are three blackbirds."' I recall this
poetic segment when reflecting on efforts I and other law teachers
across the country are making to bring into our courses more of the
perspectives and experiences of white women, men and women of
color, people with disabilities, of diverse sexual orientations or of di-
verse economic classes.2 First, and most importantly, I believe that
these efforts are a necessary part of our duty to educate students for
the world beyond law school. Second, I am gratified that we have
begun to make legal education more responsive to these groups be-
cause it sends an important inclusive message to law students and the
legal profession about whom the law does and should serve. But my
third reaction is one of ambivalence. Even as I participate in and ap-
plaud these efforts,3 I worry that as we enrich the law school curricu-
lum and dialogue we may perpetuate assumptions and stereotypes
about the people whose perspectives we seek to incorporate.

* Associate Professor of Law, Temple University. A.B. 1969, Radcliffe College
(Harvard University); J.D. 1977, Georgetown University Law Center. I am indebted to the
following for their comments and suggestions: Alice Abreu, Mark Anderson, Jane Baron,
Allan Farnsworth, Cassandra Jones Havard, Ginger Patterson, Deborah Post, Don Price,
Gerry Spann and Bill Young.

1. Wallace Stevens, Thirteen Ways of Looking at a Blackbird, in TrE COLLECTED

POEMS OF WALLACE STEVENS 92 (1993).
2. These efforts include: Teaching Contracts Using Outsider Perspectives at Associa-

tion of American Law Schools Annual Meeting at Orlando, FL (Jan. 1994); Re-Imagining
Traditional Law School Courses: Workshops Integrating Class, Disability, Gender, Race,
Sexual Orientation and Other Issues of Social Concern Into Teaching and Course Materi-
als at Society of American Law Teachers Teaching Conference at Santa Clara University
(Oct. 1993); Re-Imagining Traditional Law School Courses: Workshops Integrating Class,
Disability, Gender, Race and Sexual Preference Into Our Teaching and Course Materials
at Society of American Law Teachers Teaching Conference at New York University (May
1993).

3. This involvement has included serving as a panelist at Society of American Law
Teachers and Association of American Law Schools programs in October 1993 and Janu-
ary 1994.
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The following discussion of this concern focuses on Williams v.
Walker-Thomas Furniture Co.,4 a case that appears in most of the con-
tracts casebooks currently available from the major law casebook pub-
lishers.5  The particular stereotypes implicated in Williams are
associated primarily with African-American women: that we are dis-
proportionately on welfare, irresponsible with money and likely to
raise large families as single parents. The concerns could apply
equally, however, to stereotypes of any group. It is important to note
that the following discussion is premised on the belief that stereo-
types, even when arguably complimentary, are inherently troubling,
for they give legitimacy to the prejudging of people which can, in turn,
lead to bias and invidious discrimination.6

Williams appears in casebook materials on the doctrine of uncon-
scionability in the context of standard form consumer contracts. A
well-established principle of contract law,7 unconscionability permits
the non-enforcement of some contractual provisions on the grounds
that, in the words of the Official Comment to the Uniform Commer-
cial Code (the U.C.C.), "the clauses involved are so one-sided as to be
unconscionable under the circumstances existing at the time of the
making of the contract .... The principle is one of prevention of
oppression and unfair surprise."8

Judicial opinions in appellate cases provide additional insights
into the doctrine's meaning. For example, in a 1960 case9 the New
Jersey Supreme Court refused to enforce a warranty limitation clause
in an automobile sales contract. The court's decision was based in

4. 350 F.2d 445 (D.C. Cir. 1965).
5. THOMAS D. CRANDALL & DOUGLAS J. WHALEY, CASES, PROBLEMS AND MATERI-

ALS ON CoNTrRAcrs 781 (2d ed. 1993); JOHN P. DAWSON ET AL., CASES AND COMMENTS

ON CoNTmAcrs 712 (6th ed. 1983); E. ALLAN FARNSWORTH & WILLIAM F. YOUNG, CON-

TRACTS, CASES AND MATERIALS 416 (4th ed. 1988); FRIEDRiCH KESSLER ET AL., CON-

TRACTS, CASES AND MATERIALS 596 (3d ed. 1986); CHARLES L. KNAPP & NATHAN M.
CRYSTAL, PROBLEMS IN CoNTRACr LAW, CASES AND MATERIALS 661 (3d ed. 1993); ED-
WARD J. MURPHY & RicHARD E. SPEIDEL, STUDIES IN CorrAcr LAW 64 (4th ed. 1991);
ARTHUR RosET, CoNTRACT LAW AND ITS APPLICATION 147 (5th ed. 1994); ROBERT E.

Scorr & DOUGLAS L. LESLIE, CoNTRACT LAW & THEORY 50 (2d ed. 1993).

6. I have heard the assertion that not all stereotypes have negative effects, but it is
beyond the scope of this article to debate that point.

7. See, e.g., JoHN D. CALAMARi ET AL., THE LAW OF COrTRcrs 399 (3d ed. 1987)
("[t]he concept of unconscionability has deep roots in our legal system both in law and
equity, but primarily in equity"). There is an extensive collection of literature on the topic
that includes Jeffrey L. Harrison, Class, Personality, Contract, and Unconscionability, 35
WM. AND MARY L. REV. 445 (1994); Arthur A. Leff, Unconscionability and the Code -
The Emperor's New Clause, 115 U. PA. L. REv. 485 (1967), and Richard E. Speidel, Un-
conscionability, Assent and Consumer Protection, 31 U. Prrr. L. REv. 359 (1970).

8. U.C.C. § 2-302 crnt. 1 (1990).
9. Henningsen v. Bloomfield Motors, Inc., 161 A.2d 69 (N.J. 1960).

[Vol. 3:89
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part on the "gross inequality of bargaining position occupied by the
consumer in the automobile industry"'10 at the time. In 1965 the court
in Williams said, "Unconscionability has generally been recognized to
include an absence of meaningful choice on the part of one of the
parties together with contract terms which are unreasonably favorable
to the other party."" In a 1969 case, 2 the court said that the U.C.C.'s
unconscionability section encompasses the price term of an
agreement.

13

More recently, in a 1991 case,' 4 the Supreme Court of the United
States added to our understanding of unconscionability. The Court
found a forum selection clause in acruise ship contract to be enforcea-
ble. The Court indicated that in evaluating such clauses courts should
consider whether the company using the disputed contractual provi-
sion acted in bad faith, whether the consumer's accession to the provi-
sion occurred as a result of fraud or overreaching and whether the
consumer had notice of the provision along with the option of re-
jecting it with impunity.' 5  The majority opinion did not discuss un-
conscionability explicitly but, as the dissent pointed out, the decision
bears directly on the doctrine as articulated in Williams.x6

The facts in Williams lend themselves well to our understanding
of the basic doctrinal points: The contract was a standard form
presented to its customers by a furniture and household appliances
store. 7 The plaintiffs were customers who were largely dependent for
their ability to make major consumer purchases on the willingness of

10. Id. at 89.
11. 350 F.2d at 449. When the contracts in question were formed, Congress had not

yet enacted the U.C.C. By the time Williams was decided on appeal, however, the statute
had been enacted. The circuit court opinion in Williams noted, "[Wle consider the con-
gressional adoption of § 2-302 persuasive authority for following the rationale of the cases
from which the section is explicitly derived." Id. The court remanded the case to the trial
court for determination whether the clauses at issue were unconscionable. Id. at 450. The
store eventually dropped the charges against Williams and paid her the reasonable value of
the items it had taken. See Stewart Macaulay, Bambi Meets Godzilla. Contracts Scholar-
ship and Teaching vs. State Unfair and Deceptive Trade Practices and Consumer Protection
Statutes, 26 Hous. L. REv. No. 4 n.8 (1989) (citing Pierre E. Dostert, Appellate Restate-
ment of Unconscionability: Civil Legal Aid at Work, 54 A.B.AJ. 1183, 1186 (1968)) in A
CoNTRAcrs ANTHOLOGY 433, 434 (Peter Linzer ed., 1989).

12. Jones v. Star Credit Corp., 298 N.Y.S.2d 264 (N.Y. Sup. Ct. 1969).
13. Id. at 266.
14. Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585 (1991).
15. ld at 595.
16. Id at 600 (Stevens, J., dissenting).
17. The facts presented here and elsewhere in this essay are drawn from Williams v.

Walker-Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 1965); Williams v. Walker-Thomas
Furniture Co., 198 A.2d 914 (D.C. 1964) and an article written by the appellate decision's
author, Judge J. Skelly Wright. See Judge J. Skelly Wright, The Courts Have Failed the
Poor, N.Y. Ti~ms, Mar. 9, 1969, § 6 (Magazine), at 26.
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certain merchants to sell in low-income urban areas. The contractual
provision at issue is a classic example of obtuse legalese:

[T]he amount of each periodical installment payment to be
made by [purchaser] to the Company under this present
lease shall be inclusive of and not in addition to the amount
of each installment payment to be made by [purchaser]
under such prior leases, bills or accounts; and all payments
now and hereafter made by [purchaser] shall be credited pro
rata on all outstanding leases, bills and accounts due the
Company by [purchaser] at the time each such payment is
made. 8

The effect of this provision, as summarized by the Court of Ap-
peals is that " . . . the debt incurred at the time of purchase of each
item was secured by the right to repossess all the items previously
purchased by the same purchaser, and each new item purchased auto-
matically became subject to a security interest arising out of the previ-
ous dealings."' 9  Williams therefore could never remove any
purchased item from the possibility of repossession until she had paid
off all of her outstanding debts to the store.2'

In addition to being useful for teaching about the doctrine of un-
conscionability, Williams presents an opportunity to explore with stu-
dents issues of race, gender and class. My concerns about how we
teach Williams center on the intersection of these two potential uses
of the case. Pursuing these issues requires a close look at the facts in
Williams and how they are reported and discussed by the court and in
law classrooms.

II. FAcTs, ASSUMPTIONS AND STEREOTYPES

Comparing two versions of the facts in Williams helps us examine
the relationship between pertinent facts, assumptions and stereotypes.
The actual facts are presented here, followed by a fictionalized
account.2'

Williams v. Walker-Thomas Furniture Co.: The Facts

Ora Williams was the single parent of seven children
whose only income was a $218.00 monthly stipend from the

18. 350 F.2d at 447.
19. Id.
20. The practice would be unlawful today under the Uniform Consumer Credit Code.

Payments made would have to be applied first to the debts that were first incurred. UNIF.
CONSUMER CREDrr CODE § 3.303(1) (1974).

21. I wrote the fictionalized account as a teaching tool. Discussion points to accom-
pany it appear as an Appendix to this essay.

[Vol. 3:89
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government. From 1957 to 1962 she purchased a number of
household items from the Walker-Thomas furniture store in
the District of Columbia. The items purchased included
sheets, curtains, rugs, chairs, a chest of drawers, beds, mat-
tresses and a washing machine. The printed form contract
she signed at the time of each purchase provided that title
would remain in Walker-Thomas until the total of all the
monthly payments made equaled the stated value of the
item. The contract also provided that if Ms. Williams missed
any payments on the items she bought, the store could repos-
sess any of them until she had completed payment for all of
them.22

In April 1962 Ms. Williams bought a stereo set valued at
$514.95. At the time of that purchase the balance on her ac-
count was $164.00 still owing from prior purchases. Since
1957 she had made purchases valued at a total of $1,800.00.
She had made payments totalling $1,400.00. Shortly after
purchasing the stereo she defaulted on her payments and
Walker-Thomas sought to repossess all the items she had
bought since 1957.3

At trial Ms. Williams testified that she thought the
agreements meant that when she had paid enough on the ac-
count to equal the balance due on an individual item, the
item became hers. She also testified that most of the four-
teen contracts involved were signed at her home in blank,
that she did not read the contracts and did not ask anyone to
explain the contracts to her.24

Williams v. Walker-Thomas Furniture Co.: A Fictionalized Account
(c) 1993 Muriel Morisey Spence

Mary Williams and her seven children lived on her so-
cial security disability payments and a modest pension she
received as a widow. Her husband, Harvey, had died from
injuries sustained in a car accident while Mary was pregnant
with their seventh child.

Harvey and Mary had often discussed the importance of
family and education. Left to raise the children on her own,
Mary knew she must make their home life enjoyable, for
they could not afford vacation trips or even regular outings
to the movies. The Veterans' Administration hospital where

22. 350 F.2d at 448. See also supra notes 18, 19 and accompanying text (providing the
actual language and effect of the pertinent contract provision).

23. Id at 447.
24. 198 A.2d at 915.
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her husband died provided a social worker to give Mary and
her family periodic assistance coping with their many pres-
sures. With the social worker's-support Mary reasoned that a
color television would allow the children to watch many in-
teresting and educational programs on PBS. With a stereo
set they could enjoy all kinds of music on second-hand tapes
and compact discs. Mary also decided she should have the
biggest refrigerator she could afford so that she could buy
food in money-saving, bulk quantities. She bought all of the
children's clothes at second-hand stores in order to be able
to afford the television, the stereo and the refrigerator.

Mary managed to take care of her family for five years,
paying 10% of her income each month on installment
purchases for the television and refrigerator. During the
fifth year, she decided she could finally afford the stereo.
She purchased it at the Walker-Thomas Furniture Company,
the same store where she had bought the television, the re-
frigerator, a bed and a sofa.

Mary didn't understand the significance of a provision in
the contract she signed each time she acquired the items
from Walker-Thomas. It provided that title would remain in
Walker-Thomas until the total of all the monthly payments
made equaled the stated value of the item. The contract also
provided that if Mary missed any payments on the items she
bought at the store, it could repossess any of them until she
had finished paying for all of them completely.

Soon after she bought the stereo, a burglar stole the
$400 in cash Mary had on hand to purchase a money order
for her rent. Two days later her youngest child was admitted
to the hospital for a stay that lasted six weeks. In the wake
of these two events, Mary missed two monthly payments to
Walker-Thomas. The store sought to retrieve all of the items
Mary had purchased over the last five years.
In each of these accounts the essential facts about Williams' fi-

nancial circumstances, her credit history and her family size are the
same, but the fictionalized account embellishes the story to provide a
fuller and deliberately sympathetic portrait of Williams. Armed with
both the actual facts and the invented ones, we can explore the inter-
play of facts, assumptions and stereotypes.

Typically, readers of the case assume that Williams is on wel-
fare.25 This assumption is understandable, for the dissent implicitly
tells us that. It asks whether, as a matter of policy, we should require

25. The following examination of classroom discussions of Williams is based both on
anecdotal evidence I have developed after talking with more than a dozen Contracts
professors and on my own experience.

[Vol. 3:89
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public oversight of "expenditures of relief funds." 6 The dissenting
judge also notes that "[m]any relief clients may well need credit, and
certain business establishments will take long chances on the sale of
items, expecting their pricing policies will afford a degree of protec-
tion commensurate with the risk."27 So, having read the dissent, we
are on fairly solid ground in believing Williams to be on welfare. Nev-
ertheless, as the fictional story of Mary Williams illustrates, there are
other reasons that people live on government stipends.

The rest of our assumptions require more scrutiny. My own ex-
perience and the comments of other Contracts professors with whom I
have discussed the case is that we and our students assume that Wil-
liams is black. 8 Why? Perhaps it is because the events take place in
Washington, D.C., a city that has had an African-American majority
in its population for decades.29

But even with that explanation, we are in dangerous territory.
Most people on welfare in the United States are not black,' yet the
case reinforces the stereotype that equates welfare recipients with Af-
rican-Americans. A classroom anecdote supports this point: A white
male student once commented that the store's position was under-
standable when dealing with people who "looked like her."31 It is sig-
nificant that no physical description of Williams appears in the
decision.

32

A particularly disturbing assumption is that, as the mother of
seven children, Williams was fiscally irresponsible in buying a stereo
that cost more than twice her monthly income.33 Another anecdote
from my own teaching illustrates the force of this assumption: Several
students argued in class that the store was justified in using contracts
providing for the repossession of expensive items sold to people who
"could not afford them." Among those making this argument was an

26. 350 F.2d at 450 (Danaher, J., dissenting). The lower court decision states that
Williams maintained herself and her children "by means of public assistance." 198 A.2d at
915.

27. 350 F.2d at 450 (Danaher, J., dissenting).
28. In this essay I use the terms "black" and "African-American" interchangeably.
29. See BUREAU OF TH CENSUS, U.S. DEP'T. OF COMMERCE, COUNTY & CITY DATA

BOOK xxviii (1994).
30. See BUREAU OF THE CENSUS, U.S. DEP'T OF COMMERCE, DYNAMICS OF Eco-

NOMIC WELL-BEING: PROGRAM PARTICIPATION 1990-1992 33, 34 (1995).
31. He may have been referring to attributes other than race, but the remark still

suggests powerfully that he was making pejorative assumptions about her appearance.
32. Some professors tell me that they specifically raise the issue of race in the belief

that doing so is the best way to be sure the case does not tacitly reinforce stereotypes. I
respect this motive, but I suspect it has the desired effect only when the teacher leads the
ensuing discussion with rare skill and sensitivity.

33. Her monthly stipend was $218.00. The stereo cost $514.95. 350 F.2d at 448.
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African-American woman. This fact reminded me that the impact of
stereotypes is felt both across and within racial and gender lines.

Perhaps the most troubling aspect of the assumption about Wil-
liams' ability to handle money responsibly is how readily students ig-
nore the reported facts on her payment history. For five years
Williams managed to pay approximately 10% of her monthly income
in uninterrupted installments to Walker-Thomas. It was the interrup-
tion in this pattern of payment that led to the store's repossession of
her belongings and then to the lawsuit. Although she paid more than
two month's income for the stereo, one must consider this fact within
the context of her payment history,# a record which suggests signifi-
cant money handling skills.

We, and the court also, seem quite ready to assume that Wil-
liams' lack of education accounts for her failure to understand the
legal and practical significance of the offending clause.35 This assump-
tion is troubling on at least three grounds.

First, it is arguably paternalistic. Why should the court assume
that Williams is uneducated to the point that she, particularly, is un-
able to comprehend the clause's meaning? 36 Another perspective
might be that her long experience with such stores leaves her acutely
"street wise" about how such stores work. She might even know peo-
ple who have had their belongings repossessed by the same store.
This alternative view credits Williams with having the resources and
the capacity to operate knowingly in the commercial world.

34. The Court of Appeals noted that at the time she bought the stereo ".... her ac-
count showed a balance of $164 still owing from her prior purchases. The total of all the
purchases made over the years in question came to $1,800. The total payments amounted
to $1,400." Id. at 447 n.1. According to the store's records she owed $.25 and $.03 respec-
tively on items purchased in 1957. Robert H. Skilton and Orrin L. Helstad, Protection of
the Installmnent Buyer of Foods Under the UCC, 65 MICH. L. Rlv. 1465, 1477 (1967).

35. The court asks, when discussing how we recognize unconscionable contractual
provisions, "[d]id each party to the contract, considering his obvious education or lack of it,
have reasonable opportunity to understand the terms of the contract. .. ?" 350 F.2d at 449
(emphasis added). See also Wright, supra note 17, at 29 (referring to consumers such as
Williams as ignorant and helpless).

36. This article is not intended to denigrate Judge Wright's motives. His discussion of
the case in The New York Times Magazine reveals a conscious desire to assist low-income
consumers. He wrote:

While the courts have not created the problems of the inner city, they have not
acted to alleviate them and, in many instances, have actually exacerbated the
plight of the poor .... Even if the courts cannot solve the problems that beset
the inner city, they and the legal system as a whole can and should play a signifi-
cant part in that endeavor.

Wright, supra note 17, at 116. See infra note 47 and accompanying text.
37. The lower court opinion says that Williams testified at trial that she did not read

the challenged clause and that she did not understand it would permit the store to repos-

I'Vol. 3:89
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Second, even if one views the assumption as paternalistic38 and
troubling, it may nevertheless be that the assumption is essential to
the holding. Without the notion that Williams is relatively unedu-
cated, the court may be reluctant to conclude that the disputed clause
involved the "oppression and unfair surprise" that the U.C.C. suggests
is a pivotal element of unconscionability 9 Do courts help or hinder
low-income consumers when their decisions depend upon the view
that such consumers are weak, uninformed participants in the retail
marketplace?'

A third implication of the assumption involves the manner in
which we teach unconscionability. If we regard Williams' education
level as a key factor in her ability to understand the provision, we
obscure the possibility that a provision may be incomprehensible
(and, indeed, unconscionable) without regard to the education level of
the person reading it. This concern is discussed further in Part III.

Concern about the impact of these assumptions led me to decide
that students' first contact with the disputed contract clause should
precede their exposure to the particular facts of Williams. Therefore,
in a class session held before we were to discuss the case, I distributed
to students the text of the contract's pertinent provision. I gave them
a full two minutes to read it and then asked someone to state its legal
and practical significance. After about ten minutes of awkward at-
tempts at explanation by several students, someone finally stated with
reasonable accuracy how the provision would work.

This experience with students and my strong doubt that anyone
would have given Williams two minutes to read the pertinent clause,4 '
reinforced to me that the doctrinal point about unconscionability is, to
some degree, separable from Williams' status as a welfare recipient
and her level of educational attainment.42 At the same time, we

sess everything she had bought there. 198 A.2d at 915. This is not necessarily the result of
her education level, however. See discussion infra Part Ill.

38. Professor Stewart Macaulay, writing about Ora Williams, has said that "paternal-
ism involves treating [her] as less than a competent person." See Macaulay, supra note 11,
at 435.

39. U.C.C. § 2-302 cmt. 1 (1990).
40. See Jones v. Star Credit Corp. 298 N.Y.S.2d 264, 267 (N.Y. Sup. Ct. 1969) (noting

that low-income consumers benefit from a system that permits them to make installment
and credit purchases). The question remains, however, whether they can have the benefit
of such a system only at the price of a paternalistic view of their abilities.

41. In class I marked two minutes on the clock. My personal experience reading con-
sumer contracts before signing them indicates that merchants become uncomfortable
within 15-20 seconds and begin making oral assurances such as, "It's just routine," or
"There's nothing in there to worry about." Williams testified at trial that she did not read
the contract. 198 A.2d at 915.

42. See discussion infra Part Ill.
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should not overlook or ignore those facts about her, for they are perti-
nent to important themes about race, gender and class in the law. In
short, we must reflect deeply upon how we teach this case.

III. THE PEDAGOGICAL CHALLENGES

Williams permits us to bring into the classroom issues of race,
gender and class that might otherwise go unspoken and unexamined.43

Teaching Williams helps ensure that students will not leave the first
year of law school believing that contract law is the exclusive domain
of middle and upper-class white males. This is good for student mo-
rale and certainly consistent with the reality beyond the classroom.
Moreover, the case provides a valuable opportunity to consider how
seemingly "neutral" contractual provisions and doctrinal principles
may need to be examined in light of their effects upon particular
groups of people.

At a more general level, Williams supports lessons in important
analytical skills. For example, the case illustrates how inequality of
bargaining position, combined with inherently difficult language and
unfairness in the substance of the agreement, can lead a court to con-
clude that certain contract terms are unenforceable under the doctrine
of unconscionability. It thus permits a discussion of procedural un-
conscionability, in which the relationship between parties and the
manner in which the agreement is reached is paramount, and substan-
tive unconscionability, where the focus is on the agreement's terms.44

But Williams does not make clear when inequality of bargaining posi-
tion is present, when the language is unclear, or when the substance of
the agreement is unfair. These factors require application to particu-
lar circumstances which may be very like or very unlike those of Wil-
liams. The ability to apply doctrine and analysis to particular
circumstances is a key skill we expect law students to learn.

These are compelling reasons to teach the case. The challenge is
to make the most of the teaching opportunities that Williams presents
without fostering negative stereotypes or presenting poor people or
women in paternalistic ways.45 TWo possible lines of discussion illus-
trate this point."

43. See generally PATRICIA J. WILLAMS, TsE ALCHEMY OF RACE AND RiGHTs, 80-90
(1991) (discussing these issues with particular emphasis on law school examinations).

44. Leff, supra note 7 (drawing a distinction between procedural and substantive
unconscionability).

45. See generally David S. Sokolow, Essay, From Kurosawa to (Duncan) Kennedy:
The Lessons of Rashomon for Current Legal Education, 1991 Wis. L. Rv. 969, 985-6.

46. See discussion infra Part IV.

Mol 3:89fVol_ 3:g9
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First, Williams' situation highlights an experience of many low-
income consumers. They are trapped by circumstance into dealing
with the same, often exploitative, merchants day after day and year
after year. Indeed, the prevalence of this phenomenon was an impor-
tant element in Judge Wright's thinking about the case. In writing
about the case later, Judge Wright revealed his conviction that the law
is an important tool for helping people like Williams.4 7 The particular
facts mattered to Judge Wright because of his concern, both as a law-
yer and as a judge, for the people to whom those facts applied. In
Judge Wright's view, Williams' "stereotypical" features were pertinent
to what he determined to be the proper and just outcome.

On the other hand, what do we do with the fact that the contract
provision that confounded Williams might also confuse a well-edu-
cated middle-class consumer?48 It is not entirely clear that we want
students (and judges) always to link unconscionability determinations
to the economic status or education level of the person challenging the
provision. Doing so could promote the paternalistic view that poor or
relatively uneducated people, or women, need to be saved from the
consequences of their own actions. Moreover, other cases suggest
that focusing on the consumer's income or education level is not es-
sential. In Henningsen, the court's inquiry into whether a particular
provision was unconscionable focused on what the "ordinary layman"
would have understood the provision to mean.4 9 The implicit lesson
in Carnival Cruise Lines was that a variety of factors bear on whether
a provision is unconscionable.5 0 That decision makes focusing on the
consumer's income or education level even less supportable.5 '

Students can also reflect upon the idea that the unconscionabiity
of the pertinent clause derives in part from its disproportionate impact
on low-income people such as Williams. Even if the clause were
clearly explained to her or if she knew from experience what it meant,
the uneven bargaining position between her and the store might jus-
tify a refusal to enforce the clause. However, a court might instead
conclude that the well-educated middle-class person is presumptively
able to bargain with a merchant or simply buy elsewhere so the clause,
while perhaps difficult to understand, could nonetheless be enforced.

47. Wright, supra note 17.
48. See supra note 41 and accompanying text (describing a classroom exercise, the

results of which support this point).
49. 161 A.2d 69, 92 (N.J. 1960).
50. 499 U.S. 585, 595 (1991).
51. Carnival Cruise Lines raises the possibility that lack of notice of challenged provi-

sions' implications might justify nonenforcement, but the decision does not appear to base
this belief on considerations of the consumer's education level. Id.
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Both the Carnival Cruise Lines majority and dissenting opinions are
instructive for a discussion of this point.

The majority opinion suggests that the unconscionability doctrine
permits enforcement of at least some challenged provisions even
though the plaintiffs were arguably in an unequal bargaining
position.52

Objecting to this view, the dissent points out that the plaintiffs
learned of the disputed clause when they received their cruise tick-
ets.5" Their understanding was that, by that point, the money already
spent on the tickets was non-refundable. Under those circumstances,
they were unlikely to back out of the cruise agreement.54 This reason-
ing supports the idea that the application of doctrines must be tailored
to the particular circumstances of parties.55

In addition, Williams permits a critical examination of the notion
that judicial decisions are merely the result of courts objectively ap-
plying neutral doctrinal theories to particular disputes. If almost any-
one confronted with the contract clause Williams encountered might
have found it incomprehensible, then we can conclude that the doc-
trine of unconscionability is potentially relevant to most consumers
and subject to a variety of applications. How and when it is invoked
may reflect a particular court's perceptions of what interests judicial
decisions should protect.

It is useful to speculate about what Judge Wright's opinion of the
Carnival Cruise Lines plaintiffs would have been.56 Would he have
viewed them as adequately protected by the legal system and not
needing the legal support his decision afforded Williams? Or would
he instead have concluded that the challenged provision in Carnival
Cruise Lines was sufficiently clear that anyone of average intelligence
and education would have understood its legal and practical signifi-
cance? The provision stated:

It is agreed by and between the passenger and the Carrier
that all disputes and matters whatsoever arising under, in
connection with or incident to this Contract shall be litigated,
if at all, in and before a Court located in the State of Florida,

52. Id. at 593.
53. 1d. at 597 (Stevens, J., dissenting).
54. Id.
55. Although Carnival Cruise Lines has not yet been included in most casebooks, it

may be helpful to assign it along with Williams as'a way of broadening students' under-
standing of who can be affected by an arguably unconscionable contract clause.

56. The Carnival Cruise Lines plaintiffs were sufficiently affluent to afford a cruise
from Los Angeles to Mexico and back. 499 U.S. at 603 (Stevens, J., dissenting).

[Vol. 3:8
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U.S.A., to the exclusion of the Courts of any other state or
country.

57

We can also wonder how Justice Blackmun, the author of the ma-
jority opinion in Carnival Cruise Lines, might have responded to Ora
Williams' situation. We cannot tell from the majority opinion
whether the Court would have been more protective of plaintiffs in
vulnerable financial circumstances or those faced with a more obtuse
legal provision. We can only speculate about whether Justice Black-
mun would have been equally willing to conclude that Williams had
notice of the pertinent provision, as the plaintiffs in Carnival Cruise
Lines did and, "therefore, presumably retained the option of rejecting
the contract with impunity. '"

These same issues could be raised in connection with the fictional
Mary Williams. Would it matter to a court, for example, that she was
the widow of a hard-working man, rather than the less sympathetic
figure of a welfare mother? Would assumptions about her ability to
understand the clause be different? Would her decisions about
purchases be treated with greater sympathy? If so, why? Is she more
like Ora Williams or like the consumers in Carnival Cruise Lines?
What factors might influence how Judge Wright or Justice Blackmun
would view Mary Williams' legal dilemma? To what extent and in
what ways do reactions to these various consumers reflect our own or
the courts' own perspectives as influenced by race, gender and class?

The process of grappling with such questions can be useful peda-
gogically, both for teaching doctrine and for highlighting the relevance
in the law of race, gender and class without reinforcing negative ste-
reotypes. I do not claim that this is an easy task, however. How can
we teach effectively about a group's particular perspectives and exper-
iences except through the discussion of situations and events to which
they are disproportionately exposed? To bring the point back specifi-
cally to Williams, because so many African-American women in our
cities are struggling to raise their families within the confines of the
welfare system, is it not appropriate to highlight those struggles
through a case that also teaches an important doctrinal point? In re-
buttal I point out that the case does not, in fact, teach much about the
challenges facing women in her situation. Other materials must serve
that purpose. Some suggestions on sources of materials to enrich the
dialogue follow. 59

57. Id. at 587-88.
58. Id. at 595.
59. Efforts at developing innovative materials involve all of the traditional law school

courses. Contracts professors developing such materials include Charles Calleros, Amy
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First, we can use the traditional materials in ways that challenge
stereotypes without ignoring pertinent issues of race, gender and class,
disability or sexual orientation. The suggestions offered in this essay
for using Williams are examples.'

Second, we must encourage and help case and textbook authors
to add more materials reflecting the perspectives and experiences of
white women, men and women of color, people with disabilities, peo-
ple of diverse sexual orientations and people of diverse economic
classes to the materials they write.6 A primary goal in choosing such
materials should be exposing, not reinforcing stereotypes. The only
African-American female plaintiff in a casebook need not and should
not be a welfare recipient any more than the only gay man encoun-
tered should, for example, be suffering from AIDS.

Third, we must develop and use alternative materials to supple-
ment or replace traditional casebooks, as a number of experienced
teachers are now doing.62

IV. CONCLUSION

During a workshop on teaching Contracts, an African-American
law professor described what may be a common reaction to the oppor-
tunity the Williams case presents. He told how his students, particu-
larly his minority students, welcome the case as a chance to reinforce
the fact that people of color and people who are not middle-class help
shape the law and experience many of its effects.63 His positive ex-
periences teaching the case support my sanguine reactions to its use.
Williams has the relatively rare feature of a plaintiff in a civil suit who
is not middle-class.6 Ora Williams was a single parent struggling to

Kastely, Kellis Parker, Deborah Waire Post, Carol Sanger. There are undoubtedly others
whose names I have omitted.

60. See also Jones v. Star Credit Corp., 298 N.Y.S.2d 264 (N.Y. Sup. Ct. 1969) (as a
tool for generating fruitful discussions about the law and its impact on low-income people
and welfare recipients). The Jones court wrote that "[t]he law is beginning to fight back
against those who once took advantage of the poor and illiterate without risk of either
exposure or interference .... Section 2-302 enacts the moral sense of the community into
the law of commercial transactions."Id at 266.

61. Professor E. Allan Farnsworth, at the Association of American Law Schools An-
nual Meeting at Orlando, FL (Jan. 1994) invited participants of the workshop entitled
"Teaching Contracts Using Outsider Perspectives" to submit suggestions for the fifth edi-
tion of the casebook he co-authors. See E. ALLAN FARswoRTH & WiLLIM F. YouNG,
CONTRAC=S, CASES AND MATEMALS (5th ed. forthcoming Apr. 1995).

62. See supra note 59 (naming several Contracts professors working to develop alter-
native materials).

63. See supra note 3 (referring to the Santa Clara workshop).
64. Others include the plaintiffs in Jones and the defendants in St. Landry Loan Co. v.

Avie, 147 So. 2d 725 (La. Ct. App. 1962).

[Vol. 3:89



Fall 1993/Spring 1994] WILLIAMS V. WALKER-THOMAS FURNITURE CO. 103

raise a large family in a major city. These facts make her situation
appealing as an opportunity to explore with students issues of gender
and class. They permit students and teacher alike to confront and ex-
amine some of their own perceptions and assumptions. The facts and
the way they inform the decision invite us to consider how the law
may be used as a tool to protect the unprotected.65

Taking all of this into account, my conclusion is that Williams is
well worth teaching. But the case raises troubling possibilities that
require examination. For example, why do many African-American
professors and students welcome into Contracts discussions a case that
reinforces some of the most pervasive stereotypes of African-Ameri-
can women? I fear that in our longing to see people of color in the
law school curriculum we grasp rather desperately at any opportunity
to discuss them, overlooking or ignoring the potential for reinforcing
stereotypes.

Perhaps these fears are misplaced. One might argue that students
in many law school classrooms are in little danger of reinforcing ste-
reotypes of African-American women, particularly if the faculty and
student body include black women. Yet the power of stereotypes is
that they defy and survive contrary factual evidence. The students or
faculty of color whose accomplishments challenge the stereotypes may
be dismissed as anomalies, proving nothing except that every rule has
exceptions. 66

Alternatively, these concerns may reflect little more than a mid-
dle-class law professor's wish to be distinguished at all times from wel-
fare mothers. Either of these perspectives might suggest that
worrying about stereotypes is not time well spent. Yet discrimination
based on race, gender, disability and sexual orientation remains a per-
vasive feature of American life. Discriminatory behavior is grounded
in biased and prejudicial attitudes reinforced by stereotypes. The
compelling reason for legal educators to teach in ways that confront
and challenge stereotypes is that it is our duty to educate law students

65. My colleague, Don Price, takes advantage of Judge Wright's acknowledged social
agenda and uses the case effectively to illustrate the importance of the judge's assumptions
and values and to help students see the relevance of the social context in which a case is
decided.

66. Patricia J. Williams describes an aspect of this phenomenon:
A man with whom I used to work once told me that I made too much of my race.
"After all," he said, "I don't even think of you as black." Yet sometime later,
when another black woman became engaged in an ultimately unsuccessful tenure
battle, he confided to me that he wished the school could find more blacks like
me. I felt myself slip in and out of shadow, as I became nonblack for purposes of
inclusion and black for purposes of exclusion.

See generally WiuLL s, supra note 43, at 9-10.
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who can help eradicate discriminatory behavior. This is a difficult and
time-consuming goal, but we must make the effort.
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APPENDIX

The following discussion points can facilitate using the fictionalized
account to draw out these themes:

What do we know about Ms. Williams?
- She gets a monthly stipend from the government.
- She is the single parent of seven children.
- She has a social worker.
- For five years she has paid approximately 10% of her
monthly income in installment payments to a furniture store.
- She paid nearly two months' income for a stereo.

What assumptions do we make about her and why?
- That she is on welfare? Why assume this? (She could
have a social worker for some other reason.)
- That she is irresponsible with money because she bought
such an expensive stereo? (But look at her history of pay-
ment for contrary evidence.)
- That lack of education accounts for her failure to under-
stand the legal and practical significance of the offending
clause? (This assumption is readily tested.)
- That she is black? (Should we as teachers raise the issue
of race explicitly? Why or why not?)
- Is the fictional Mary Williams a more sympathetic charac-
ter? Why or why not?

Why does the court find the contract unconscionable?
- The court seems to rely in part on the inequality of bar-
gaining position but notes that "a one-sided bargain is itself
evidence of the inequality of the bargaining parties." 67

- Why not look only to U.C.C. § 2-302? The Official Com-
ment notes, "The basic test is whether ... the clauses in-
volved are so one-sided as to be unconscionable under the
circumstances existing at the time of the making of the
contract."'
- Perhaps the court wanted to broadcast disapproval of the
sharp practices of stores like Walker-Thomas. This is a lauda-
ble goal. As we use the case today, however, do we foster
stereotypes to little pedagogical end?

Which facts about Williams are essential to the holding? Is the court's
discussion paternalistic? Is this undesirable? Why or why not?

67. 350 F.2d 445, 449 n.7 (D.C. Cir. 1965).
68. See generally supra note 8 and accompanying text.
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